


INTRODUCTION
Appellant, Timothy Carl Shane, was charged with one (1) count, each, of violating:
KRS 510.040, rape in the first degree, a Class B felony; KRS 510.070 (1)(a), sodomy in the first
degree, a Class B felony; KRS 511.020, burglary in the first degree, a Class B felony; and, KRS
532.080, persistent felony offender in the second degree. After a jury trial, Appellant was found
guilty of one (1) count of burglary in the first degree, and he was also found to be a second

degree persistent felony offender. Appellant was sentenced to a term of twenty (20) years

imprisonment, enhanced to thirty-five (35) years.




STATEMENT CONCERNING ORAL ARGUMENT
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The Commonwealth does not desire oral argument in this case, nor does it believe

it would aide the Court in deciding this appeal.
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COUNTERSTATEMENT OF THE CASE

On March 25, 2004, Appellant, Timothy Carl Shane, was indicted by the Jefferson
County Grand Jury. He was charged with one (1) count, each, of violating: KRS 510.040, rape
in the first degree, a Class B felony; KRS 510.070 (1)(a), sodomy in the first degree, a Class B
felony, KRS 511.020, burglary in the first degree, a Class B felony; and, KRS 532.080, persistent
felony offender in the second degree. TR Vol. I, p. 1 - 3. It was alleged that, on September 21,
1993, Appellant unlawfully entered and remained in the home of Sarah Sheroan and thereafter
raped and sodomized her. Appellant was found guilty of one (1) count of burglary in the first
degree. He was also found to be a second degree persistent felony offender. Appellant was
sentenced to a term of twenty (20) years imprisonment, enhanced to thirty-five (35) years for
being a persistent felony offender. TR Vol. III, p. 407 - 408.

Additional facts will be discussed as necessary in the Argument section of this Brief.

ARGUMENT

THE TRIAL COURT DID NOT ERR IN OVERRULING
APPELLANT’S MOTION TO DISMISS.

A. The Basic Facts Surrounding this Issue.

On December 7, 2004, Appellant filed his Motion to Dismiss. TR Vol. I, p. 112 - 115.
Appellant argued his indictment should be dismissed due to a nearly eleven (11) year lapse of

time between the dates of the crimes and the indictment'. The Commonwealth filed a Response

' As Appellant concedes in his Brief, this delay was caused by two factors: Victim was
blindfolded during the robbery and assault and was unable to identify her assailant. And, “as a
result of improvements in technology,” DNA evidence left at the scene of the crime by Appellant
was submitted for testing in March 2002. DNA found on a discarded cigarette butt matched
Appellant’s DNA. This match occurred in 2003. Appellant’s Brief, at pps. 1 - 4. See also, Tape
2B, 10/26/05, 16:38:15 - 45 and Tape 2B, 10/27/05, 11:33:11 - 11:38:16; 11:42:09 - 11:42:-05,
and 11:57:38 - 11:58:05.




to this motion. TR Vol. II, p. 151 - 154. The Commonwealth argued the motion should be
denied for two reasons. First, the delay did not actually prejudice Appellant. And, the delay in
bringing the indictment occurred through no fault of the Commonwealth: Victim was unable to
identify her assailant; and, technology and record keeping existing at the time of the crime were

not able to match the DNA left on crime scene evidence with Appellant’s DNA.

B. The Trial Court’s Ruling.

The trial court heard Appellant’s Motion to Dismiss in open court. After hearing the
arguments of the parties, the trial court overruled the motion. The trial court held:

Of course, as both parties acknowledge, Kentucky does not have a statute of
limitations for felonies. So, basically, it came down to whether or not, under the
case law that had been developed, there was some fundamental denial of due
process. That the Commonwealth in some way delayed and, that that purposeful
delay operated to the disadvantage of the defendant. Having considered the
matters that the parties had made on the record, in the sense of their arguments
and things of that nature, but having now heard evidence of witnesses that are
involved in these proceedings, it appears that the delays were not due to any
purposeful effort by the Commonwealth but more were, one, that there was not a
suspect at the time of the incident that could be tied to the event; that the march of
technology, if you would, was such that it developed during this time period,
making both the technology available that would allow a analysis of what was
there available, as well as ultimately some other technology and record keeping
that allowed perhaps a search to locate and find a potential defendant for the
events. All of this took place over a period of time that seemed to be reasonable
under the circumstances that would have been presented. Therefore, the court
would formally deny the motion to dismiss filed by the defense since it does not
believe there was denial of due process based on the conscious activity of the
Commonwealth. Tape B2, 10/27/05, 13:43:45 - 13:45:32.

C. The Trial Court Did Not Err.
It is well-settled that the Sixth Amendment right to a speedy trial does not commence

until after an indictment is returned. The Sixth Amendment does not apply to any lapse of time

between the criminal act and the issuance of an indictment. United States v. Marion, 404 U.S.




307,313, 321, 92 S.Ct. 455, 459, 463 - 464, 30 L.Ed.2d 468 (1971). But, Due Process may be
violated by an unreasonable delay between the commission of the crime and the issuance of an

indictment.

In United States v. L ovasco, 431 U.S. 783, 789, 97 S.Ct. 2044, 2048, 52 L.Ed.2d 752, the
United States Supreme Court held that “the Due Process Clause has a limited (emphasis added)
role to play in protecting against oppressive [pre-indictment] delay.” The Court noted that proof
of prejudice, alone, does not trigger cause a Due Process violation. The cause for the delay must
also be examined. Id at p. 790. The Court held:

We would be reluctant to adopt a rule which would have these consequences
absent a clear constitutional command to do so. We can find no such command in
the Due Process Clause of the Fifth Amendment. In our view, investigative delay
is fundamentally unlike delay undertaken by the Government solely “to gain
tactical advantage over the accused,” United States v. Marion, 404 U.S., at 324,
92 S.Ct., at 465, precisely because investigative delay is not so one-sided. Rather
than deviating from elementary standards of “fair play and decency,’” a prosecutor
abides by them if he refuses to seek indictment until he is completely satisfied that
he should prosecute and will be able to promptly establish guilt beyond a
reasonable doubt. Penalizing prosecutors who defer action for these reasons
would subordinate the goal of “orderly expedition” to that of “mere speed.”
(Citation omitted.) This the Due Process Clause does not require. We hold that
to prosecute a defendant following investigative delay does not deprive him of
due process, even if his defense might have been somewhat prejudiced by the
lapse of time. Id at p. 795 - 796.

The Kentucky Supreme Court has adopted and followed Marion, supra, and Lovasco,

supra. See, Payne v. Commonwealth, 597 S.W.2d 147 (Ky. 1980). This Court has also

addressed the interplay between the Due Process Clause, pre-indictment delay, and Kentucky’s

lack of a statue of limitations for felonies. In Kirk v. Commonwealth, 6 S.W.3d 823, 826 - 827




(Ky. 1999), this Court held:

There is no statue of limitations with respect to the prosecution of a felony offense
in Kentucky. KRS 500.050(1); Reed v. Commonwealth, Ky., 738 S.w.2d 818
(1987). Nor is the constitutional right to a speedy trial implicated in this case,
U.S. Const. amend. VI, Ky. Const. Section 11, since Appellant was not under
indictment during the period from March 13, 1979 to April 17, 1997 . . .
Nevertheless, unjustified and prejudicial preindictment delay may constitute a
violation of due process and require dismissal. Reed v. Commonwealth, supra, at
820. Prejudice alone will not suffice. “[T]he due process inquiry must consider
the reasons for the delay as well as the prejudice to the accused.” United States v.
Lovasco, 431 U.S. 783, 790, 97 S.Ct. 2044, 2049, 52 L.Ed.2d 752 (1977). Thus,
dismissal is required only where there is both substantial prejudice and an
intentional delay to gain tactical advantage. Reed v. Commonwealth, supra, at
820, citing United States v. Lovasco and United States v. Marion, both supra.

Thus, Appellant had the burden of proving actual prejudice and intentional delay to gain
tactical advantage. Appellant failed to meet his burden of proving either of the elements of a due
process violation. On page 12 of his Brief, Appellant sets out his sole claim for prejudice:

The passage of 11 years time would inevitably dim the memory of even the most
clear-headed person with an average memory. The passage of time would be even
more debilitating on Mr. Shane who suffered from drug addiction and alcoholism.
His ability to present a defense would inevitably be impaired because all he could
tell the jury was that he could not remember. The impairment to the defense
cannot be understated because the acquittal on the sodomy charge and the inability
to reach a verdict on the rape charge suggests the jury had serious doubts about
the alleged sex offenses.

In Lovasco, supra, the Court stated: “To establish prejudice to the defense, respondent testified

that he had lost the testimony of two material witnesses due to the delay.” The Court continued:
“Respondent did not state how the witnesses would have aided the defense had they been willing
to testify.” Id at p. 785 - 786. Similarly, Appellant herein has not established how his defense

would have been aided had so much time not passed. Appellant has completely failed to show

any actual prejudice from the eleven (11) year passage of time between his crime and his




indictment.

Further, Appellant failed to meet his burden of proving the delay was an “intentional
delay to gain tactical advantage.” Appellant admits the delay was caused by two (2) factors
beyond the Commonwealth’s control. First, Victim’s vision was obstructed during the robbery
and assault. Thus, there was no suspect. Second, a suspect was not identified until technology
and record keeping became such that evidence left at the crime scene could be tested for DNA
evidence and matched with the Combined DNA Indexing System (“CODIS”), a national DNA
database. Appellant admits the delay was not intentional. Appellant’s Brief, at p. 1 - 4.

Appellant asks this Court to overrule Berry v. Commonwealth, 84 S.W.3d 82 (Ky. App.
2002). To do so, the Court would also overrule Payne, supra, and Kirk, supra. Both cases apply

and follow Marion, supra, and Lovasco, supra. Appellant is asking this Court to ignore

controlling precedent, concerning the Fifth Amendment to the United States Constitution,
established by the United States Supreme Court. The Commonwealth respectfully submits that
the Supremacy Clause to the United States Constitution requires this Court to decline Appellant’s
invitation.
Appellant failed to meet his burden of proving “substantial prejudice” and “intentional

delay to gain tactical advantage.” The trial court must be affirmed.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN IT

OVERRULED APPELLANT’S MOTION TO STRIKE JUROR 138
FOR CAUSE. APPELLANT’S CONSTITUTIONAL RIGHTS WERE

NOT VIOLATED WHEN HE USED A PEREMPTORY CHALLENGE
TO REMOVE JUROR 138 FROM THE VENIRE.

A. The Basic Facts Surrounding this Issue.

Juror 138 is a police officer with the Louisville Metro Police Department. While he was




not a member of the police department when Appellant committed these crimes, he was assigned
to the same district as Detectives Shifflet and Felty. Tape B1, 10/25/05, 11:09:50 - 11:10:05 and
11:15:36 - 11:16:11. Detective Shifflet testified at trial. Juror 138 stated that his past association
with the detectives and their status as police officers would not affect his ability to be an
impartial juror. Tape B1, 10/25/05, 11:10:25 - :38 and 11:15:36 - 11:16:11.

Juror 138 was questioned about the credibility he would assign to a testifying police
officer. Juror 138 said he had an “inside point of view” into the way police think and the things
police officers have to see. Tape B1, 10/25/06, 14:11:48 - 59. Juror 138 did state he was “pro-
police,” but he also stated, “[PJolice are just like everybody else.” Tape B1, 10/25/05, 14:12:00 -
:10.

Juror 138 stated he did not believe that all witnesses tell the truth. When asked if police
officers sometime lie under oath, he answered: “Not that I'm aware of. I think police officers
take an oath more seriously than what the average public does simply because of what we have to
do every single day.” Tape B1, 10/25/05, 14:12:20 - 14:13:06. Juror 138 also answered in the
positive when defense counsel asked him if he would find it more likely that a police officer was
telling the truth as opposed to a lay witness. Tape B1, 10/25/05, 14:13:23 - :31.

Appellant moved to strike Juror 138 for cause. Appellant offered three grounds for his
motion: Juror 138 knew two of the investigating officers; Juror 138's statement concerning his
“insider view”; and, Appellant’s belief that Juror 138 was “police oriented” and would be unable

to be unbiased. Tape B1, 10/25/05, 14:22:45 - 14:23:32. The trial court overruled Appellant’s

motion to strike for cause. Tape B1, 10/25/05, 14:24:09 - :51. Appellant then used a peremptory




challenge to remove Juror 138 from the venire.?

B. The Trial Court Did Not Abuse its Discretion in Overruling the Motion to
Strike Juror 138 for Cause.

“A determination as to whether to exclude a juror for cause lies within the sound
discretion of the trial court, and unless the action of the trial court is an abuse of discretion or is
clearly erroneous, an appellate court will not revise the trial court’s determination.”
Commonwealth v. Lewis, 903 S.W.2d 524, 527 (Ky. 1995). See also, McQueen v.
Commonwealth, 669 S.W.2d 519 (Ky. 1984) and Pennington v. Commonwealth, 455 S.W.2d
530 (Ky. 1970). A juror should only be dismissed for cause if the juror cannot conform his or

her views to the requirements of the law and cannot render a fair and impartial verdict. Mabe v.

Commonwealth, 884 S.W.2d 668 (Ky. 1994). “It is the probability of bias or prejudice that is
determinative in ruling on a challenge for cause.” Pennington v. Commonwealth, 316 S.W.2d
221, 224 (Ky. 1958). A possibility of prejudice is not enough.

The trial court did not abuse its discreﬁon. Juror 138 did admit that his perspective and
experience made him believe that police officers take the oath to tell the truth more seriously
than a lay witness. Juror 138 did not say that the police always tell the truth. He simply said that
he was not personally aware of any officer lying under oath. Juror 138 did not say that, if a
police officer and a lay witness offered contradictory testimony, he would necessarily believe the
police officer over the lay witness. But, Juror 138 also stated, “[P]olice are just like everybody

else.” Tape B1, 10/25/05, 14:12:00 - :10. This statement showed Juror 138 retained an open

2 On page 14 of his Brief, Appellant states the strike sheets are contained in a “manila
envelope labeled “Jury List” which is attached to the back of TR III. The record provided to the
Commonwealth does not contain said manila envelope.
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mind and was impartial.

Further, there was no evidence that Juror 138 could not conform his views to the
requirements of the law. There was no evidence that Juror 138 could not render a fair and
impartial verdict. There was no evidence that it was probable that Juror 138 was biased or

prejudice. As such, the trial court did not err in overruling the motion to strike for cause.

C. Appellant’s Constitutional Rights Were Not Violated When He Used a
Peremptory Challenge to Remove Juror 138 from the Venire. Any Error was Harmless.

Appellant did not want Juror 138 to serve on the jury. He first tried to have Juror 138
removed for cause. When that failed, Appellant used one of his nine (9) peremptory challenges
to remove Juror 138. RCr 9.40. Appellant argues his constitutional rights were violated when he
had to use a peremptory challenge to remove a juror who, he argues, should have been removed
for cause.

In the recent case of Morgan v. Commonwealth, 189 S.W.3d 99 (Ky. 2006), the
defendant used a peremptory challenge to remove a juror who should have been removed for
cause. Morgan argued this use of a peremptory challenge violated his constitutional rights
because he should have been free to use that peremptory challenge to strike a different juror. The
Court held that peremptory challenges have never enjoyed “constitutional status.” Id at p. 106.
Instead, the Court noted that “peremptory challenges are ‘auxiliary’ and not of constitutional
dimension. Rather, they are a means to achieve the constitutionally required end of an impartial
jury.” (Citations omitted.) Id at p. 105.

The Morgan Court noted that the goal of the jury selection process is to seat a fair and

impartial jury. “Morgan’s peremptory challenge allowed him to receive a fair and impartial jury;





































