


Introduction
Following a jury trial, the appellant, Timothy Carl Shane, was convicted of first-
degree burglary. He was found not guilty of first-degree sodomy. The jury was unable to
reach a verdict on first-degree rape and that charge was subsequently dismissed without
prejudice. The jury sentenced appellant to 20 years on the burglary conviction. That sen-
tence was enhanced to 35 years as a result of appellant’s conviction of first-degree persis-
tent felony offender (PFO I) status. This is a direct appeal from the final judgment impos-

ing sentences totaling 35 years imprisonment.

Statement Concerning Oral Argument

Appellant believes that oral argument will be of material assistance to the Court
for two reasons.

First, this brief presents arguments that the Court should reconsider and overrule
its decision in Morgan v. Commonwealth, 189 S.W.3d 99 (Ky. 2006).

Second, this case presents the question of whether the analysis in United States v.
Marion, 404 U.S. 307, 92 S.Ct. 455, 30 L.Ed.2d 468 (1971) and United States v. Lovasco,
431 U.S. 783, 97 S.Ct. 2044, 52 L.Ed.2d 752 (1977) on the issue of pre-indictment delay

is viable in States, like Kentucky, that do not have a statute of limitations on felonies.

Note as to Citations

References to the record of the Jefferson Circuit Court Clerk are made (TR, page).

References to the videotape of the proceedings are made in conformance with CR 98.

References to the Appendix to this brief are made (App. ).
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Statement of the Case

In September 1993, Sarah Sheroan and her two, young children were staying with
some friends because she and her boyfriend, Christopher Banks, were not getting along
and they obtained protective orders against each other. About 1:00 a.m. on September 21,
1993, Ms. Sheroan and her children returned to their home on 5 Street in Louisville. She
put the baby in a crib and she and her older child fell asleep on a sectional in the front of
the house. She woke up because she couldn’t breathe and realized that something covered
her head. As she struggled to get free, she saw the arm of a black man who wore a flannel
shirt. (VT 24-1, 10-26-05, 10:08:33-14:33, 11:08:07-19:19). When she struggled, he
tightened whatever was around her head and shook her head. The man told her to be quiet
and said he had the wrong person. She told the police that the man said if she did not stop
struggling, “I’'m going to fuck you up.” When the baby began to cry, Ms. Sheroan asked
the man to let her tend to him because he had a medical problem that could prevent him
from breathing. (Id. 10:14:33-15:50, 11:01:27-02:07, VT 24-2, 10-26-05, 16:28:25-50).

The man let her get up but he kept the blanket over her head. They went into the
baby’s room and brought him to the kitchen where Ms. Sheroan rocked him back to

sleep. The man asked if she had any cigarettes and she said there were some in a diaper

bag that she used as a purse. They went into another room to retrieve the diaper bag and
returned to the kitchen where they sat at a table and the man lit a cigarette for her. The

. man talked to her about her boyfriend who called him a “nigger.” (VT 24-1, 10-26-05,
10:15:50-20:10, 11:11:01-17:10). The baby fell back to sleep and the man said he was not

going to hurt the children. He gave Ms. Sheroan another cigarette, took her into the front

room and told her to get on her knees. He tried to put his penis in her mouth but she




turned her head and she asked him not to do it. The man said he would go and get his
gun. She put his penis in her mouth and the man said he would kill her if she bit him.
When she began to gag, he stopped and stood her against a chest of drawers. (/d.
10:20:10-24:49, 11:02:07-20, VT 24-2, 10-26-05, 16:28:52-30:04). He removed her
clothes and put his penis in her vagina. She was unsure if he ejaculated. (VT 24-1, 10-26-
05, 10:23:54-26:03). The man had her sit on the couch and told her to wait 5 minutes. (/d.
10:26:07-52).

After some time passed, Ms. Sheroan and her children left the house. She saw
Raymond Byrd, a neighbor, and told him what happened. He let her use his phone to call
the police. (VT 24-1, 10-26-05, 10:26:07-27:27). When the police arrived, she told them
what happened and although she never saw the man’s face she knew he was a black man.
(1d.10:27:27-30:25, 10:59:27-39). Ms. Sheroan identified photographs of her house.!
Several photographs (CWEX 3-6, 8-10) depict cigarette butts on the floor. (/d.10:34:19-
35:58). The cigarette butts were collected as evidence. (Id. 13:57:35-58:13, VT 24-2, 10-
27-05, 10:17:53-20:43). A hammer (CWEX 12 & 17) is shown in the room where the
sectional is located. The hammer and a cigarette butt are also depicted in CWEX 13 &16
and a cigarette pack and butt are shown in CWEX 14, 15, 18, & 19. Ms. Sheroan said the
cigarettes were dropped on the floor after they were smoked and the hammer belonged to
her but it was not kept in that room. (VT 24-1, 10-26-05, 10:40:27-41:53). She pointed
out the hammer and the cigarette butts to Lt. Sherrard when he brought her home from
the hospital. (Id. 10:48:51-49:55, VT 24-2, 10-26-05, 16:12:06-51, 16:13:55-14:31,

16:22:26-50). Ms. Sheroan was unaware that the man had the hammer and she did not tell

! The photographs were admitted into evidence as Commonwealth’s Exhibits (CWEX) 1-
37 and are contained in a manila envelope in the record at the back of TR Vol. III.




the police that the man threatened her with it although she testified that the man said he
had it. (VT 24-1, 10-26-05, 10:40:27-41:53, 11:24:18-28:40, VT 24-2, 10-26-05,
16:24:19-38).

Ms. Sheroan said the man took her necklace from her neck and that money and
her diaper bag were missing after the incident. (VT 24-1, 10-26-05, 10:54:01-55: 10,
11:28:52-30:06). Ms. Sheroan told Lt. Sherrard that the man felt for the clasp of her neck-
lace and removed it. She did not tell him that he ripped it from her neck. (VT 24-2, 10-
27-05, 14:06:57-07:22). Since the man held the blanket over her head, she had some
bruising on her neck but was not injured. (VT 24-1, 10-26-05, 10:53:45-54:01, 11:34:53-
36:18). She never saw the man who attacked her. (/d.11 :34:50-53). She said she had sex
with him because she feared for her life and the lives of her children. (/d.11:07:35-08:09).

Raymond Byrd, who was Ms. Sheroan’s next door neighbor, was leaving his
house on the morning of September 21, 1993, when a black man, carrying what appeared
to be a brown paper bag, came from the back of the houses, walked between them,
through the gate and down the street. Mr. Byrd was checking the oil in is car when Ms.
Sheroan came out of her house and asked him if he saw anyone. When Mr. Byrd said he
had, Ms. Sheroan said she had been raped. She was crying and was upset. Mr. Byrd let
her use his phone and he drove around to look for the man he had seen. Mr. Byrd was
unable to find the man but gave the police a description of him. (VT 24-2, 10-26-05,
14:38:32-41:19, 14:42:53-44:55, 14:46:25-46:51, 14:48:20-49:42).

In March 2002, as a result of improvements in technology, Louisville Police sub-

mitted exhibits from cold sex offense cases for DNA testing. Since the Frankfort crime

lab had a shortage of staff, the exhibits, including the cigarette butts in this case, were




submitted to a private lab (Fairfax Identity Lab) in Virginia for DNA testing. (VT 24-1,
10-26-05, 13:04:57-05:11, 13:07:15-24, 13:11:00-14:33, VT 24-2, 10-26-05, 15:25:06-
30:32). A DNA profile was obtained from one of the cigarette butts and that exhibit met

| the criteria for submission into the CODIS database. (VT 24-1, 10-26-05, 13:19:57-
20:12, 13:22:43-25:22, 13:29:30-40, 13:35:09-27, 13:49:16-50:22, VT 24-2, 10-27-05,
11:04:25-05:13).2 The private lab returned the DNA profile to the Kentucky State Crime
Lab, which reviewed the profile and entered it into the DNA database. A search of the
national DNA database returned a match with an offender in Colorado. (VT 24-2, 10-27-
05, 10:59:06-11:02:34). When Mr. Shane was returned to Louisville from Colorado, the
police obtained a search warrant to get a blood sample from him. (VT 24-2, 10-26-05,
16:35:12-52, VT 24-2, 10-27-05, 13:28:40-29:30). An analysis showed that Mr. Shane’s
DNA matched that found on one of the cigarette butts. (VT 24-2, 10-26-05, 16:38:15-45,
VT 24-2, 10-27-05, 11:33:11-38:16, 11:41:09-42:05, 11:57:38-58:05).

DNA was recovered from vaginal and oral swabs, and a pair of panties but it was
of insufficient quality or quantity to generate a DNA profile for inclusion in the CODIS
database. (VT 24-1, 10-26-05, 13:23:13-24:19). Sperm was present on the vaginal swab
and a DNA profile was generated from it. (Id. 13:29:55-30:22, 13:35:30-41). That profile
was only consistent at 8 or 9 loci with the profile found on the cigarette butt and it there-
fore could not be included in the CODIS database which requires 13 common loci. (1d.

. 13:29:55-30:22, 13:35:30-41, 13:42:06-59, 13:49:56-50:16).

2 The Combined DNA Indexing System (CODIS), which is a national DNA database,
requires that DNA be matched at 13 different loci in order to establish a profile. (VT 24-
1, 10-26-05, 13:09:15-48, 13:16:19-18:57, VT 24-2, 10-27-05, 10:44:58-46:44, 10:52:12-
53:23). There is also a Kentucky DNA database (See KRS 17.170 et seq.) that uses fewer
than 10 different loci. (VT 24-2, 10-27-05, 10:52:12-53:23, 11:06:01-20).




Detective John Shifflett testified that when he went to the jail with the search war-
rant for Mr. Shane’s blood sample, Mr. Shane wanted to know about the case but Shifflett
could not talk to him then and left his card with him. Detective Shifflett said Mr. Shane
contacted the police and Shifflett and detective Felty went to the jail and talked to him a
couple of days later. (VT 24-2, 10-27-05, 13:28:40-31:44). Mr. Shane said he was living
in Louisville and working at a restaurant in 1993. He was not familiar with the area
where the incident occurred and he denied being at the residence. He said the DNA that
was found there could not have belonged to him because he thought he was in Central
State Hospital on September 21, 1993. (VT 24-2, 10-26-05, 16:36:50-37:30, VT 24-2, 10-
27-05, 13:33:49-35:25, 13:37:37-44, 13:38:26-39). Hospital records, however, showed
that Mr. Shane was admitted in October 1992 and was discharged in November 1992.
(VT 24-2, 10-27-05, 10:13:10-14:25). Mr. Shane admitted that during that period he
would engage in sex in exchange for drugs. (VT 24-2, 10-27-05, 13:38:06-26).

Mr. Shane testified that he is serving an 8-year sentence in Colorado for auto
theft, giving false information to a pawnbroker, and two counts of trespassing. (VT 24-2,
10-27-05, 14:08:20-44, 14:13:30-14:40). In 1993, he was homeless and staying at a mis-
sion. He worked at a restaurant and worked with temporary services. He was addicted to
crack cocaine and also suffered from alcoholism. His memory of that period was “vague”
and “cloudy. He said he told the police that his DNA could not have been found at the
scene because he believed he was in Central State Hospital on September 21, 1993. He
visited many crack houses in Louisville and he told the police that he had not been to Ms.

Sheroan’s residence on 5 Street when they mentioned that address because he was not

familiar with that area of town. (/d.14:09:11-10:57, 14:11:51-12:29, 14:17:35-20:39,





















































































