


INTRODUCTION

This is a domestic violence case in which the Jefferson Circuit Court held that
Nicole Weaver’s statements to police shortly after she was severely beaten by the
Appellant could be admitted at trial as excited utterances. This Court granted the

Appellant’s Motion for Discretionary Review on June 7, 2006.

STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth states that it neither supports nor opposes the Appellant’s
request that oral argument be conducted in this case. The Commonwealth states that this
Honorable Court, in the exercise of its sound judicial discretion, is in the best position to
determine whether oral arguments would be helpful in its review of this appeal. Of
course, should this Court decide that oral arguments would be helpful the Commonwealth

will present its arguments as to why the decision of the Jefferson Circuit Court in this

case should be affirmed.
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STATEMENT OF THE CASE

This case arises from the beating the Appellant administered to his pregnant
girlfriend, Nicole Weaver, on October 27, 2002. (Appendix, p. 1). A 911 call reporting
domestic trouble was received by the Louisville Police Department on that date. (Id.)
Officer William Brown of the Louisville Police Department was dispatched and arrived
at the comner of Fifteenth & Dumesnil Streets approximately two minutes later.
(Transcript of District Court Hearing, hereinafter “TH”, pp. 4; 6; 8).! The victim in this
case, Nicole Weaver, was leaning against a building crying and raised her uninjured left
arm to hail the police officer down. (Appendix, p. 1). Officer Brown approached the
victim and asked her what had happened. (/d) The victim stated she had gotten into a
fight with the Appellant over money. (Id.) She further explained to the police officer
that day that Appellant had pushed her to the ground, stomped on her with his feet, and
then proceeded to drag her across the asphalt pavement by her arm. (Id) During his
initial encounter with the victim, the police officer noted that Ms. Weaver’s arm was
“limp” and that her face was “swollen.” (Id.) The victim went on to tell Officer Brown
where he could probably find the Appellant. (1d.)

Thereafter, Officer Brown left the victim in the care of Emergency Medical
Technician (“EMT”) Hildy Scott, who had also been dispatched to the scene. (TH, pp.
10; 26). At that juncture, Officer Brown left in an attempt to locate the Appellant. (TH,
p- 10). In the course of treating the victim, EMT Scott attempted to calm the victim by

asking her who had assaulted her. (TH, p. 27). Again, the victim identified the Appellant

' A transcript of the hearing conducted in the Jefferson District Court on March 27, 2003 was previously
appended to the Appellant’s Brief in this appeal.




as the man who had beaten her that day. (Id) The victim, who was pregnant, was
transported to University Hospital in downtown Louisville where she was treated for
injuries sustained as a result of the assault upon her by the Appellant, including two
fractured ribs. (TH, p. 21; Appendix, p. 5). During the course of Ms. Weaver’s medical
care and treatment that day at University Hospital, the victim once again identified the
Appellant as the man who had beaten her. (Id.)

The Appellant was subsequently charged with Assault in the Fourth Degree, in
contravention of KRS 508.020. (Appendix, p. 1). On the day this case was scheduled to
proceed to a trial on the merits in the Jefferson District Court, the victim was unavailable
to testify in the Jefferson District Court because her treating obstetrician had placed her
on bed rest due to pregnancy complications. (Appendix, p. 5). The Commonwealth
moved the Jefferson District Court to permit introduction of the victim’s statements the
day she was beaten to Officer Brown, EMT Scott, and to the medical personnel at
University Hospital pursuant to KRE 803(2) and KRE 803(4). In the Jefferson District
Court, the Assistant County Attorney representing the Commonwealth explained that “I
have the excited utterance testimony of the victim to the officer at the scene, to the EMT
who transported her to the hospital, as well as the statements for medical treatment and
diagnosis again made to the EMT and to the nurse at the hospital” .... “and also the

certified medical records.” (TH, p. 3).?

% The suggestion by Appellant in the Infroduction to his Brief and at page 1 of his brief that somehow this
appeal is about “investigative hearsay” is simply not borne out by the record. The Commonwealth did not
rely upon some sort of “investigative hearsay” theory to permit the trier of fact to hear about the victim’s
statements to the police officer shortly after Appellant beat her. Of course, there is no such concept as
“investigative hearsay” in this Commonwealth. Commonwealth v. Sanborn,754 S.W.2d 534, 541 (Ky.

1988); White v. Commonwealth, 5 S.W.3d 140, 144 (Ky. 1999).




At a hearing conducted in the Jefferson District Court on March 27, 2003, Officer
Brown explained that on October 27, 2002 he received a radio dispatch to respond to a
report of domestic trouble at the corner of Fifteenth & Dumesnil Streets in Louisville.
(TH, 4). He explained that when he pulled up in his police cruiser to the intersection of
Fifteenth & Dumesnil Streets, he made immediate contact with the victim. (Id) He
would go on to recount that the victim “flagged me down with her good hand.” (TH, 5).
He further explained that “[s]he was leaned up against the building and slumped over.”
(Id) He explained that the victim “was slumped over on her side with one arm holding
her ribs.” (1d.)

Oﬁicer Brown explained that the victim was crying. (Id) Ms. Weaver was upset
and “visibly in pain.” (Id,) He also recounted that the victim was never able to “stand up
straight.” He explained that she “was basically using the building as a brace.” (Id) In
explaining that the victim was “upset,” he recounted that she “had tears coming from her
eyes”, (Id.), and “was crying.” (Id) Further, When she “did speak to me, she had paused
and she seemed to be having problems breathing.” The police officer observed that “on
one side of her face, it was swollen, from the forehead to the lower jaw.” (Id) The
police officer further recounted that the victim “was covering up one side of her body as
if it was, she was in severe pain, having problems breathing.” (Id.)

Upon inquiry from the police officer the victim “told me it was her ex-boyfriend.
She I believe volunteered his name. And, as she went into the story, she told me why,
where it happened and where to find him.” (Id) The officer would explain at the hearing

in the Jefferson District Court that he simply “asked her what happened and she went into

the story.” He further explained that the victim “made some pauses because she did have




problems breathing but after I asked her what happened, that’s when she had told me who
did it and basically where it happened.” (TH, p. 8). The victim identified the Appellant
as the man who had beat her that day. (TH, p. 8). Ms. Weaver told Officer Brown that
they may be able to find the man who had beaten her, the Appellant, at 1551 Ormsby
Avenue in Louisville. (TH, 10).

The Jefferson District Court subsequently ruled that the statements made by the
victim to Officer Brown identifying the Appellant as the perpetrator of the violent attack
upon her somehow did not constitute excited utterances. In the view of the Jefferson
District Court, the victim’s statement to Officer Brown was “an interview”, the victim
was “in pain as opposed to being excited” and that some sort of purported later statement
of the victim “contradicts” her statement to Officer Brown the day of the beating. (TH, p.
31).

In addition, the Jefferson District Court ruled that the victim’s statements to EMT
Scott were not admissible and ruled that the Appellant’s name should be redacted from
medical reports. In view of the Jefferson District Court’s rulings, the Commonwealth
moved for a continuance of the proceedings in order that it might seek review by way of
an original action in the Jefferson Circuit Court. (TH, pp. 31-32).>  The Jefferson
District Court declined to continue the proceedings and dismissed the case. (TH, p. 32).

The Commonwealth thereafter moved the trial court to alter, amend or vacate the Order

* The Commonwealth requested a continuance of the proceedings in the Jefferson District Court “so I can
file a writ in this matter.” (TH, p. 31). See Tipton v. Commonwealth, 770 S.W.2d 239, 241 (Ky.App.
1988) (review of district court rulings is available through an original action seeking relief in nature of
mandamus or prohibition.). The Commonwealth explained that “the proper procedure is that a writ needs
to be filed in this case, that I plan on doing and that needs to be heard before this case can go forward.”
(TH, p. 31). The trial judge conceded that “I’m not sure the procedure on that”, (TH, p. 31), but
nevertheless went on to reject the Commonwealth’s efforts to seek what the Jefferson District Court called
an attempt to “get a second opinion.” (TH, p. 32).




of Dismissal which was denied on April 17, 2003. The Commonwealth then commenced
an appeal as a matter of right to the Jefferson Circuit Court.

On November 5, 2003 the Jefferson Circuit Court entered its Opinion and Order
which declined to grant the Appellant’s Motion to Dismiss the appeal as a matter of right
taken by the Commonwealth. The Jefferson Circuit Court noted in its ruling that the
Commonwealth’s appeal was “not interlocutory” as it was from a dismissal of the
Commonwealth’s criminal prosecution in the trial court. (Appendix, pp. 2-3). In a
subsequent Opinion and Order entered on March 30, 2004, the Jefferson Circuit Court
affirmed the decision of the Jefferson District Court insofar as the trial court had
suppressed the statements made to EMT Scott and directed that the Appellant’s name be
redacted from the medical records. (Appendix, p. 9). However, the Jefferson Circuit
Court reversed the decision of the Jefferson District Court which had suppressed the
victim’s statements made to Officer Brown the night of the Appellant’s assault upon his
pregnant girlfriend. (1d.)

On June 16, 2004 the Jefferson Circuit Court entered a final Order and Opinion
which overruled the Appellant’s Motion to Alter, Amend or Vacate its prior Opinion and
Order on the merits of the Commonwealth’s appeal. (Appendix, pp. 10-13). The
Appellant then moved the Court of Appeals to grant a discretionary review of the
decision of the Jefferson Circuit Court. The Court of Appeals declined to grant
discretionary review of the decision of the Jefferson Circuit Court on July 28, 2005. This

Court granted the Appellant’s Motion for Discretionary Review on June 7, 2006. This

Brief on behalf of the Commonwealth now follows:




ARGUMENT

THE JEFFERSON CIRCUIT COURT CORRECTLY
DETERMINED THAT THE JEFFERSON DISTRICT COURT
MISAPPLIED THE LAW REGARDING THE VICTIM’S
EXCITED UTTERANCES TO POLICE SHORTLY
AFTER SHE WAS BEATEN BY APPELLANT

The Jefferson Circuit Court correctly reversed the decision of the Jefferson
District Court as it pertained to the statements made by the victim to the officer the night
she was beaten. The Jefferson Circuit Court, sitting in its appellate capacity, explained

that “[t]he standard of review of a trial court’s ruling on the admissibility of evidence

pursuant to KRE 803(2) is clear error. Young v. Commonwealth, 50 S.W.3d 148, 167

(Ky. 2001).” (Appendix, p. 10). Given the testimony of Officer Brown about the
victim’s statements to him when he arrived at the scene of the beating, the issue presented
was subject to de novo review of how the Jefferson District Court applied the controlling

Kentucky law regarding excited utterances. Bob_Hook Chevrolet Isuzu, Inc. v.

Commonwealth Transportation Cabinet, 983 S.W.2d 488 (Ky. 1998) (issues of law

subject to de novo review). In appellate review of a trial judge’s decision regarding
excited utterances it has been observed that “[a]lthough the judge was in a position to
evaluate demeanor in the courtroom, the error here is found in the legal effect of the
testimony given...we view the error as a misapplication of law with respect to the

requirements of excited utterances.” Portillo v. United States, 710 A.2d 883, 885 (D.C.

Cir. App. 1998). Given the facts and circumstances of this case, the Jefferson Circuit
Court determined that the decision of the Jefferson Circuit Court which prohibited the
trier of fact from hearing about the victim’s excited utterances to Officer Brown was in

error. The Jefferson District Court misapplied the law with respect to excited utterances



and that misapplication of the law to the facts of this case was correctly set aside by the
Jefferson District Court.

A. The Jefferson District Court Misapplied the Law Regarding the Victim’s
KRE 803(2) Statements to Officer Brown - The Jefferson Circuit Court correctly
determined the Jefferson District Court erred when it concluded that the words the victim
uttered to the police officer at the intersection of Fifteenth & Dumesnil Streets shortly
after she was beaten by the Appellant were not excited utterances. Of course, KRE
803(2) provides that statements “relating to a startling event or condition made while the
declarant was under distress of excitement caused by the event or condition” are not
excluded by the hearsay rules. Whether a particular statement qualifies as an excited
utterance depends on the facts and circumstances of each case. Young v.

Commonwealth, 50 S.W.3d 148, 167 (Ky. 2001). The underlying premise for the

excited utterance exception is that statements made under the stress of excitement caused
by a startling occurrence are more likely the product of that excitement and, thus, more
trustworthy than statements made after the declarant has had an opportunity to reflect on

events and to possibly fabricate. Mounce v. Commonwealth, 795 S.W.2d 375, 379 (Ky.

1990); Robert G. Lawson, The Kentucky Evidence Law Handbook, Section 8.60, at 454-

56 (3d ed. Michie 1993).
Of course, the rationale behind the excited utterance exception is that
circumstances may produce a condition of excitement which temporarily stills the

capacity of reflection and produces utterances free of conscience fabrication. Preston v.

Commonwealth, 406 S.W.2d 398, 401 (Ky. 1966). The key question then is whether the

requirement of spontaneity has been met. The true test is “not when the exclamation was




made, but whether under all the circumstances of the particular exclamation the speaker
may be considered as speaking under the stress of nervous excitement and shock
produced by the act at issue, or whether that nervous excitement has died away.”
Preston, 406 S.W.2d at 401. The circumstances which must be examined in each case
are: 1.) lapse of time between the main act and the declaration; 2.) the opportunity or
likelihood of fabrication; 3.) the inducement of fabrication; 4.) the actual excitement of
the declarant; 5.) the place of the declaration; 6.) the presence of visible results of the acts
or occurrence to which the utterances relate; 7.) whether the utterances are made in
response to a question; and 8.) whether the declaration was against interest or self-

serving. Souder v. Commonwealth, 719 S.W.2d 730, 733 (Ky. 1986), quoting Lawson,

supra. See also, Jarvis v. Commonwealth, 960 S.W.2d 466 (Ky. 1998) and Ernst v.

Commonwealth, 160 S.W.3d 744 (Ky. 2005).

The testimony of Officer Brown in the Jefferson District Court was clear and
unequivocal. Officer Brown arrived at the intersectior; of Fifteenth & Dumesnil Streets
just minutes after the beating. Further, Officer Brown testified that the victim was in
obvious physical pain and distress due to the beating which had been administered to her
just minutes before. He described how the victim was holding her side with one arm and
was unable to stand up. He also described how he saw that one side of the victim’s face
had been obviously injured during the beating. Further, it was uncontroverted that the
victim in this case was “excited” due to her obvious emotional distress and physical pain
arising from the beating. In addition, the circumstances under which the utterances were

made to the police officer indicate that the victim in this case was relating the facts and

circumstances to the police officer so that he could aid and assist her.




























