





unavailability of the declarant and a prior opportunity for cross-examination.
Crawford v. Washington, 541 U.S. 36, 52, 124 S.Ct. 1354, 158 L.Ed.2d 177
(2004) (“Statements taken by police officers in the course of interrogation are
also testimonial under even a narrow standard.”).

One of the Commonwealth’s main factual points in support of its position
is that Officer Brown spoke to Ms. Weaver within minutes of the alleged beating.
(Brief for Appellee, pp. 8, 10, 11, 13). That simply is not true. Officer Brown
actually testified that he arrived at the scene within one to two minutes of
receiving the radio call from dispatch. (Evidentiary Appendix [EA] (Brief for
Appellant), p. 4). Although Officer Brown said that the time of the “incident” was
2155 hours and his time of arrival at the scene was 2157 hours, he later
explained (in response to the judge’s question) that the time of 2155 was the
time that the "911 hang up or the domestic call” had been made, as reported to
him by the police dispatcher. (EA 9). According to Fire Paramedic (EMT) Hildy
Scott, Nicole Weaver told her that the alleged assault occurred at 2130 hours, or
9:30 p.m. (EA 28 —29).2 Thus, the alleged assault actually occurred 25 minutes
before the 911 call and 27 minutes prior to Officer Brown’s arrival at the scene.

The Commonwealth’s assertions about “uncontroverted” facts are likewise

inaccurate, and more importantly, contrary to the trial court’s factual findings.

2 Both the circuit court and the Commonwealth on appeal mistakenly said that the only
evidentiary source for the 9:30 p.m. time is a sworn affidavit of Nicole Weaver that was
not admitted as evidence at the hearing. (Brief for Appellant, Appendix, p. 4; Brief for
Appellee, pp. 10-11). Both the circuit court and the Commonwealth overlook Ms. Scott’s
testimony on that precise issue. (EA 28-29).




The Commonwealth says that “it was uncontroverted that the victim in this case

was ‘excited’ due to her obvious emotional distress and physical pain arising from
the beating,” and that “it was uncontroverted that the victim spoke ‘at the first
opportunity following the alleged offense.’ [Citation omitted].” (Brief for Appellee,
pp. 8, 9). The trial judge found, as a matter of fact, that Ms. Weaver’s
statements were not “offered in the excitement of the moment.” (EA 30). Her
statements were in response to Officer Brown’s question. Id. Ms. Weaver's
statement “was more the result of an interview than an excited utterance.” (EA
31). Furthermore, the trial judge was concerned about whether there was time
for Ms. Weaver to fabricate before making the statement. Id.

The alleged incident was at 9:30 p.m., the 911 call at 9:55 p.m. and the
first contact between Officer Brown and Ms. Weaver was at 9:57 p.m. Upon
arriving, Officer Brown asked Ms. Weaver what happened and then decided to
take her to his police vehicle "where she finished her, her statement to me.” (EA
6). Since there was substantial evidence to support the trial court’s factual
findings regarding Ms. Weaver’s state of mind and Officer Brown's interview of
her, these findings must be accepted on appeal. See Young v. Commonwealth,
50 S.W.3d 148, 167 (Ky. 2001). The Jefferson Circuit Court, sitting as an
appellate court, made two serious errors. The court engaged in its own fact

finding, and substituted its own judgment for that of the trial court.

Application of the Confrontation Clause and of Crawford v. Washington,

541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) and Davis v. Washington,




126 S.Ct. 2266, 165 L.Ed.2d 224 (2006), to Mr. Rankins's case does not alter the
outcome. In Davis, the Supreme Court distinguished between statements made
to a 911 dispatcher that described ongoing events with statements to a police
officer in which the declarant described past events. Davis v. Washington, 126
S.Ct. at 2278. In Mr. Rankins's case, Ms. Weaver was telling Officer Brown what
had happened; she was describing past events. Her statements were testimonial
and excluded by the Confrontation Clause.

On page 12 of its brief, the Commonwealth characterizes the Hammon v.

Indiana case, decided under the name Davis v. Washington, 126 S.Ct. 2266, 165
L.Ed.2d 224 (2006), as being about “written statements set out in an affidavit
given to a police officer during a formal post-incident, investigative
interrogation.” Hammon actually involved statements in an affidavit and
statements made to police officers who had responded to a domestic call. On
remand from the United States Supreme Court, the Supreme Court of Indiana
ruled that both the affidavit and the oral statements to the police were
inadmissible. “We believe that Davis compels exclusion of an officer’s testimony
as well to the extent the officer testified to statements made to the officer at the
Hammon home by Amy or any other person who did not testify at trial.”
Hammon v. State, 853 N.E.2d 477, 478 (Ind. 2006).

District Court Judge Delahanty patiently and carefully considered the
evidence and the law before he concluded that the Commonwealth had failed to

meet its burden to convince him that statements attributed to Ms. Weaver fell






