


INTRODUCTION
This is a Confrontation Clause case in which the Jefferson District Court ruled
that investigative hearsay testimony would not be admissible at trial. The
Jefferson Circuit Court reversed that ruling, and the Court of Appeals declined to

review the case.

T N R L MENT
Oral argument may be helpful to this Court because the recently decided
United States Supreme Court case of Davis v. Washington, 126 S.Ct. 2266
(2006), has not yet been analyzed by this Court in a published decision. Both
Davis v. Washington and Mr. Rankins’s case focus on the inadmissibility of
hearsay statements that were made by an alleged victim to an investigating

police officer who responded to a 911 call.

NOTE CONCERNING CITATIONS

The district court audiotape record has been transcribed and the transcript is
attached to this brief in the Evidentiary Appendix. References to this record will

be: (EA, page). References to the district court clerk’s record will be: (DCR,

page). References to the Appendix to this brief will be: (App., page).




I FP AND AUTHORIT

Page
INTRODUCTION i
STATEMENT CONCERNING ORAL ARGUMENT i

‘ Davis v. Washington, 126 S.Ct. 2266 (2006) i
) NOTE CONCERNING CITATIONS i-i
STATEMENT OF THE CASE 1-6
Crawford v. Washington, 541 U.S. 36 (2004)
Davis v. Washington, 126 S.Ct. 2266 (2006)
ARGUMENT
I THE TRIAL COURT’S PRETRIAL RULING
EXCLUDING HEARSAY EVIDENCE WAS NOT AN
ABUSE OF DISCRETION. 6-15
KRE 801 6
KRE 802 6,7, 12,13
KRE 803 6
KRE 804 6
Woodard v. Commonwealth, 147 S.W.3d 63, 67 (Ky. 2004) 7, 14
Partin v. Commonwealth, 918 S.W.2d 219, 222 (Ky. 1996) 7
Goodyear Tire & Rubber Co. v. Thompson, 11 S.W.3d 575 (Ky. 2000) 7
R.C. v. Commonwealth, 101 S.W.3d 897, 902 (Ky. App. 2002) 7
Souder v. Commonwealth, 719 S.W.2d 719, 733 (Ky. 1986) 7
ii




Page

Young v. Commonwealth, 50 S.W.3d 148, 167 (Ky. 2001) 8
Crawford v. Washington, 541 U.S. 36, 53-54, 124 S.Ct. 1354,

- 1367, 1368 158 L.Ed2d 177 (2004) 10, 11,12, 15

. Davis v. Washington, 126 S.Ct. 2266, 2273, 2276, 2278 (2006) 11,12, 15
Slaven v. Commonwealth, 962 S.W.2d 845, 854 (Ky. 1998) 12
KRE 103(d) and 104 14
Jarvis v. Commonwealth, 960 S.W.2d 466, 470 (Ky. 1998) 13
CONCLUSION 15

APPENDIX Attached




STATEMENT OF THE CASE

On July 28, 2005, the Court of Appeals, by a 2-1 vote, denied
discretionary review of Mr. Rankins’s case. (Appendix, App. 1-2). On July 21,
2004, Mr. Rankins had requested the Court of Appeals to exercise its discretion
and review the decision of the Jefferson Circuit Court that had reversed a ruling
of the trial court, Division 303 of Jefferson District Court in which the trial court
had excluded investigative hearsay. The appeal to the circuit court had been
taken by the Commonwealth, which sought to overturn the pretrial ruling of the
district court. During the pendency of the appeal, the United States Supreme
Court decided Crawford v. Washington, 541 U.S. 36 (2004). Since that time the
United States Supreme Court rendered its opinion in Davis v. Washington, 126
S.Ct. 2266 (2006), and its companion case, Hammon v. Indiana, No. 05-5705.
The court’s resolution of Davis and Hammon is applicable to Mr. Rankins’s case.

This case originated in Jefferson District Court, No. 02-F-012919. (District
Court Record, DCR 1). Terry Rankins was charged with assault fourth degree
(amended from assault second degree). The case was assigned to the domestic
violence unit of the County Attorney’s Office. Arraignment was on October 29,
2002, and a preliminary hearing was held on December 19, 2002. (It was at the
December 19™ hearing that the original charge of assault second degree was
amended to assault fourth degree). (DCR 1-2). After being scheduled for

hearings on December 30, 2002, January 10, 2003, January 22, 2003, and

January 29, 2003, the case was set for trial by jury on February 19, 2003.




Subsequently, the trial date was rescheduled for March 26, 2003 and finally for
March 27, 2003. (DCR 2-5).

On March 27, 2003, Mr. Rankins's counsel noted that the prosecuting
witness, Nicole Weaver, was not present. (Evidentiary Appendix, EA 2-3).
(According to the trial judge, Ms. Weaver was pregnant and on bed rest
(App. 8)). The prosecutor said that she planned to proceed with “excited
utterance testimony” and “statements for medical treatment and diagnosis” in
the absence of Ms. Weaver. (EA 3). This proposed hearsay evidence was based
on statements allegedly made by Ms. Weaver to an investigating police officer,
an emergency medical technician (EMT), and to a nurse at the hospital. Id. The
prosecutor said that the latter statements would be introduced through certified
medical records. Id.

Upon hearing the prosecutor’s explanation of how she planned to
proceed, defense counsel made a motion for a pretrial hearing on the
admissibility of the hearsay statements.! (EA 3). The court agreed that a hearing
was in order before empanelling a jury. Id. At the hearing, the Commonwealth
presented the testimony of Officer William Brown, and EMT Hildy Scott.

Officer Brown testified that on October 27, 2002, he received a call to
respond to a “domestic situation” at the corner of 15™ and Dumesnil. (EA 4). The

call was at 9:55 p.m. and he arrived at 9:57 p.m. (EA 8). He found Nicole

1 Gee KRE 104.




Weaver leaning against a building, slumped over. (EA 5). She waived him over
with one arm while she held her other arm against her side. She was crying,
upset, and visibly in pain. (EA 6). Officer Brown asked her what happened and
she told him that she was beaten up by her boyfriend or ex-boyfriend. Officer
Brown took Ms. Weaver to his car to so that she could finish her statement. (EA
6). The side of Ms. Weaver’s face was swollen and she was covering up one side
of her body as if she was in severe pain and having problems breathing. (EA 6).

It was through Officer Brown that the Commonwealth sought to introduce
Ms. Weaver’'s statements about what had happened and who had done it. "She
told me it was her ex-boyfriend. She, I believe, volunteered his name. And, as
she went into the story she told me why, where it happened and where to find
him.” (EA 7). [The Uniform Citation contains the particulars of Ms. Weaver's
statement, and the Commonwealth, through Officer Brown, planned to present
the details to the jury. (DCR 7)]. As the circuit court found, the hearsay
statements made to Officer Brown related to what had happened in the past.
(“Weaver stated she had just gotten into a fight with Rankins over money and he
had pushed her to the ground, stomped on her with his feet and dragged her
across the asphalt pavement by her arm.” (App. 7).

After Officer Brown concluded his testimony, defense counsel and the
prosecutor presented arguments, and the court and counsel reviewed the

relevant case law. The Commonwealth argued that the statements to Officer

Brown were “excited utterances.” The court took a recess to review the evidence




and the law. (EA 11-23). After the court reconvened, there were more
discussions between counsel and the court about the facts and the law. The
prosecutor then asked for permission to present another witness, Fire Paramedic
Hildy Scott. The court granted that request. (EA 23-25).

Ms. Scott testified that she arrived at 15™ and Dumesnil at 10:12 p.m. (EA
26). Like Officer Brown, she also found Ms. Weaver upset and crying. (EA 27).
On the way to the hospital, while Ms. Weaver was calming down, she made
statements to Ms. Scott about what had happened and who had done it. (EA
27). Ms. Weaver told Ms. Scott that the assault occurred at 9:30 p.m. (EA 28).
Ms. Scott explained the purpose of the interview with Ms. Weaver, “"We generally
write down anything that could be pertinent to a trial later on.” (EA 27). The
prosecutor also presented medical records from the hospital that included entries
that documented Ms. Weaver’s statements to medical personal. (EA 22). In those
statements, Ms. Weaver identified Mr. Rankins as her assailant. (EA 22).

Ultimately, the trial judge said that he was not convinced that the
statements made to Officer Brown constituted excited utterances. He found that
Ms. Weaver was more in pain than excited at the time she made the statements
to Officer Brown. The judge also ruled that what Ms. Scott did in interviewing
Ms. Weaver was more of an investigative tool in anticipation of a future trial,
rather than something done for purposes of treatment. Finally, the judge found

that the statements in the hospital medical records were admissible, except for

the identity of the perpetrator, which he found to be unnecessary for medical




treatment. (EA 30-31). The Commonwealth then made a motion for a
continuance for the purpose of “filing a writ.” (EA 31). That motion was denied.
(EA 32). The defense moved to dismiss the case and that motion was granted.
The Commonwealth later filed a motion in the district court asking for
reconsideration of the evidentiary ruling. (DCR 82). When that motion was
denied, the Commonwealth then filed a notice of appeal to the circuit court.
(DCR 13).

The circuit court denied Mr. Rankins’s motion to dismiss the appeal, which
had been made on the basis that the appeal was from an interlocutory order,
and that the appeal was untimely filed. (App. 13-14). The circuit court ultimately
affirmed the trial court’s rulings excluding the statements made to Ms. Scott and
the statements made to hospital personnel about the identity of the assailant.
But the circuit court ruled that the trial court had abused its discretion in denying
the continuance. The circuit court then reversed the trial court’s ruling on the
statements made to Officer Brown, finding that the “District Court acted
incorrectly.” (App. 7-12). Mr. Rankins filed a motion for reconsideration of that
decision, which was denied. (App. 3-6). Mr. Rankins sought review in the Court
of Appeals. That court declined to review Mr. Rankins’s case. (App. 1-2). This
Court granted discretionary review.

The issue before this Court is whether the district court’s ruling excluding

the hearsay statements made to the investigating police officer (Officer Brown)

was an abuse of discretion. The Commonwealth filed no motion or cross motion




for discretionary review of the circuit court rulings that affirmed the district
court’s exclusion of hearsay statements made to Fire Paramedic Hildy Scott and
the exclusion of entries in the medical records in which Mr. Rankins was
identified as Ms. Weaver's assailant. Therefore, the only evidentiary rulings
before this Court for review is the exclusion of hearsay statements made by Ms.
Weaver to Officer Brown.

ARGUMENT
I. THE TRIAL COURT’S PRETRIAL RULING
EXCLUDING HEARSAY EVIDENCE WAS NOT AN
ABUSE OF DISCRETION.

As noted in the Statement of the Case, trial counsel for Mr. Rankins
opposed the Commonwealth’s proposed use of hearsay® statements at trial on
the basis that they did not amount to “excited utterances.” Furthermore, counsel
specifically argued that the introduction of the statements would violate Mr.
Rankin’s confrontation rights. (EA 17). Mr. Rankins took the same position in
circuit court. The distinct court judge properly held a pretrial hearing on the
admissibility of the hearsay evidence [KRE 104]. The court allowed the

Commonweaith to present the testimony of the investigating officer, Officer

William Brown.? The court patiently listened to the arguments of counsel,

2 There has never been any argument made at any level of review that the out
of court statements attributed to Ms. Weaver were not hearsay. The
Commonwealth intended to offer the statements in evidence “to prove the truth
of the matter asserted.” KRE 801.

3 Since hearsay is not admissible, it was the Commonwealth'’s burden to convince
the court that Ms. Weaver’s statements fell within an exception to the hearsay
rule. KRE 802, 803, 804.




researched the law, considered the facts and applied the law. The court even
granted the Commonwealth leave to present additional testimony from a second
witness, EMT Hildy Scott. Ultimately, the district court was simply "not
convinced” that the hearsay statements fell within an exception to the hearsay
rule, and therefore excluded them. (EA 30-31). On appeal, the circuit court failed
to show the proper deference to the district court, and merely substituted its
own judgment for that of the trial judge.

The standard of review of a trial court’s ruling on the admission or
exclusion of evidence is whether the trial court had abused its discretion.
Woodard v. Commonwealth, 147 S.W.3d 63 (Ky. 2004), citing Partin v.
Commonwealth, 918 S.W.2d 219, 222 (Ky. 1996). "The test for abuse of
discretion is whether the trial judge’s decision was arbitrary, unreasonable, unfair
or unsupported by sound legal principles.” Woodard v. Commonwealth, supra,
147 S.W.3d at 67 (footnote omitted), quoting Goodyear Tire & Rubber Co. v.
Thompson, 11 S.W.3d 575 (Ky. 2000). A trial court’s decision to admit or exclude
evidence is entitled to deference. R.C. v. Commonwealth, 101 S.W.3d 897, 902
(Ky. App. 2002), citing and quoting Souder v. Commonwealth, 719 S.W.2d 719,
733 (Ky. 1986).

In the district court, the Commonwealth, as the proponent of hearsay
evidence, had the burden to demonstrate that the hearsay statements were

admissible as an exception to the hearsay rule, KRE 802. On page 4 of the March

31, 2004, Opinion and Order, the circuit court recited the proper standard for




review of a trial court’s decision to admit or exclude evidence. [The trial court’s
decision is entitled to deference and can only be overturned if it is clearly
erroneous, that is, if it is unsupported by substantial evidence. Young v.
Commonwealth, 50 S.W.3d 148, 167 (Ky. 2001). (App. 10)]. But, having noted
the correct standard of review, the circuit court then reversed the trial court
because “[t]he District Court acted incorrectly.” (Opinion and Order, p.5; App.
11). That a trial court “acted incorrectly” is not a sufficient reason to reverse the
court on appeal.

After Mr. Rankins filed his Motion for Reconsideration, pointing out the
erroneous standard that the circuit court had used, the circuit court then ruled
that the trial court’s ruling was erroneous because the trial court had relied upon
information from an affidavit executed by Ms. Weaver, but not admitted as
evidence at the pretrial hearing. (App. 3-5). The circuit court said that the trial
court had relied upon the affidavit to find that the alleged assault occurred at
9:30 p.m. and that Officer Brown spoke to Ms. Weaver after he arrived at 9:57
p.m. The circuit court found that “[t]he only evidence admitted showed the time
lapse between the domestic abuse call and the officer’s arrival on the scene to
be two minutes.” (Opinion and Order entered on June 16, 2004, p. 2; App. 4).
The circuit court then disregarded the “facts contained in the affidavit” and
concluded that there was no substantial evidence in the record to support the

district court factual finding that Officer Brown’s conversation with Ms. Weaver

occurred almost 30 minutes after the alleged assault. (App. 4-5). But the 9:30




p.m. time that the circuit found to be so crucial to its ruling was in the affidavit
and in the testimony admitted at the hearing. The Commonwealth’s second
witness at the hearing, EMT Hildy Scott, testified that her records indicated that
the time of the alleged assault was “9:30 in the evening”, based upon what Ms.
Weaver had told her. (EA 28-29). The circuit court overlooked this testimony,
which amounted to “substantial evidence” to support the trial court’s ruling.

The district court found that the statements made by Ms. Weaver were
made in response to questioning by Officer Brown. (EA 30). Supporting this
finding was Officer Brown’s testimony that when he approached Ms. Weaver, he
questioned her first and asked her what happened. Moreover, Officer Brown took
Ms. Weaver to his squad car “where she finished her, her statement to me.” (EA
7). More importantly, the trial court found that Ms. Weaver was in pain and not
acting under the stress of the alleged assault when she spoke to Officer Brown.
(EA 31). In the order denying the motion for reconsideration, the circuit court
found that “[t]he officer testified the victim was both in pain and excited when
she named Rankins as her assailant.” (Opinion and Order, entered on June 16,
2004, p. 2; App. 4). [Emphasis in original]. “Excited” was the term that the
prosecutor kept using during her questioning of Officer Brown. It was the
prosecutor who injected that word into the hearing. (EA 5-6). It was within the

province of the district court to make the finding that it did — that Ms. Weaver

was in pain, rather than excited. Since that ruling is supported by substantial




evidence, it must be upheld on appeal. As an appellate court, the circuit court
was simply without authority to change the trial court’s findings of fact.

While the Commonwealth’s appeal was pending in the circuit court, the
United States Supreme Court decided Crawford v. Washington, 541 U.S. 36, 124
S.Ct. 1354, 158 L.Ed2d 177 (2004). Within two days of the rendering of the
Crawford opinion, Mr. Rankins filed a motion in the circuit court advising the
court that Crawford supported the district court’s ruling, demonstrating both that
the district court ruling was correct and that it could not have been an abuse of
discretion. The Commonwealth neither objected to the Crawford motion nor filed
a response. The circuit court’s Opinion and Order of November 5, 2004, failed to
address Crawford. (App. 7-12). After Mr. Rankins argued in his motion for
reconsideration that Crawford was applicable and that, under Crawford, hearsay
statements, like the ones allegedly made to Officer Brown, may not be admitted
at trial without violating the Confrontation Clause, the circuit court (citing
Footnote 8 in Crawford) said that Ms. Weaver’s statements were not made as a
result of questioning or interrogation. (Opinion and Order entered June 16, 2004,
p. 3). As noted earlier, this circuit court finding was contrary to Officer Brown’s
testimony. Furthermore, in Footnotes 7 and 8 of the Crawford opinion, the
United States Supreme Court gave a clear indication that the “spontaneous
declaration” (or excited utterance) exception to the hearsay rule cannot be used
to allow the admission at trial of a statement to a police officer. Crawford, 124

S.Ct. at 1367, 1368, Fn 7 and 8.
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The recent follow-up case to Crawford, Davis v. Washington, 126 S.Ct.
2266 (2006), makes it even clearer that the Jefferson District Court reached the
correct result. Davis actually decides two cases, Davis v. Washington, No. 05-
5224, and Hammon v. Indiana, No. 05-5705. The hearsay evidence in Davis
consisted of out of court statements made during a 911 call for help. The
hearsay in Hammon, like the hearsay in Mr. Rankins’s case, consisted of
statements made by an alleged victim to the police officer who responded to a
call about a domestic disturbance. Davis v. Washington, supra, 126 S.Ct. at
2276. In Hammon, the trial court had admitted the hearsay under the “present
sense impression” and “excited utterance” exceptions to the hearsay rule. Id.

The United States Supreme Court concluded that the statements made in
the 911 call, which described what was then happening during an ongoing
emergency, were not testimonial statements that had to be excluded from
evidence by the Confrontation Clause. Davis v. Washington, 126 S.Ct. at 2273,
2276. In contrast, the questions by the police officer to the alleged victim in
Hammon, sought information about past events. The police officer in Hammon
“was not seeking to determine (as in Davis) ‘what is happening,’ but rather ‘what
happened.™ Davis v. Washington, supra, 126 S.Ct. at 2278. In Mr. Rankin’s case,
although Officer Brown got to the scene two minutes after being dispatched,
arriving at 9:57 p.m. [EA 8-9], the actual incident happened at 9:30 p.m. [EA 28-
29]. Thus, when Officer Brown was asking Ms. Weaver about what had occurred,

Ms. Weaver was relating past events. “I believe I asked her first, ‘what happened
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