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I. STATEMENT CONCERNING ORAL ARGUMENT

The facts and issues in this appeal are not complicated. In the opinion of the

Appellee, oral argument would not be particularly helpful to the Court.




II. COUNTERSTATEMENT OF THE CASE
Eventually, all litigation comes to an end. The Appellant’s claims, including her
claim for attorney fees, came to an end on February 23, 2001 when the Kentucky Court of

Appeals affirmed the judgment entered in Moorhead v. Manning Equipment Company,

William Manning, Hazel Manning, et al., Jefferson Circuit Court No. 96-CI-04389.

This action arises from a guaranty attached to and executed in conjunction with a
lease/purchase agreement executed by Manning Equipment Company, the Appellees and the
Appellant. The Appellee, Hazel Manning (hereinafter “Manning”) and her deceased
husband, J. William Manning, guaranteed the performance by Manning Equipment Company
under the lease/purchase agreement that was entered into on April 15, 1995.) The guaranty
provided, in part, that the guarantors (Manning) would pay the reasonable attorney fees
incurred by the Appellant, Helen Moorhead (hereinafter “Moorhead™), in enforcing her rights
and remedies under the lease/purchase agreement.

When the purchase was not completed, Moorhead and National City Bank of
Kentucky as Trustee instituted an action against Manning Equipment Company and Manning
as guarantor for monetary damages resulting from an alleged breach of the lease/purchase
agreement. The action was tried before a jury in Jefferson Circuit Court Division (2) and a
jury verdict was rendered in favor of Moorhead on April 15, 1999.

Following the jury verdict, Moorhead submitted a proposed judgment and pleading
entitled “Submission of Judgment and Pleading” which did not request that the Division (2)
court reserve the issue of post-judgment and appellate attorney fees. Manning objected to the

proposed judgment based on the lack of documentation to support the proposed award of

' J. William Manning passed away April 10, 2006.



attorney fees. Moorhead responded that the fees were calculated pursuant to a written
contingent fee agreement. The Division (2) judge, Hon. James M. Shake apparently accepted
Moorhead’s explanation and entered a final judgment on May 17, 1999, which included
$57,439.56 in attorney fees and costs in the amount of $18,659.00. (The said judgment is
attached as Exhibit “A”). The judgment has been paid in full by Manning Equipment
Company.

Manning subsequently filed a notice of appeal. No cross-appeal was filed. The
Kentucky Court of Appeals affirmed Judge Shake’s final judgment of May 17, 1999 on
February 23, 2001. Moorhead did not appeal or seek reconsideration of the decision of the
Court of Appeals. The February 23, 2001 decision of the Court of Appeals became final and
1s no longer subject to attack.

On May 22, 2001, Moorhead filed a motion in Division (2) for an award of additional
attorney fees both for post-trial work at the trial court level and for the successful defense of
the judgment on appeal. After the submission of briefs and oral argument, Judge Shake
entered an order dated August 2, 2001 denying Moorhead’s request for post-judgment
attorney fees. In his opinion, Judge Shake noted the absence of any authority cited by
Moorhead authorizing the relief requested. (Exhibit “B”)

In September 2001, Moorhead filed a Notice of Appeal to the Kentucky Court of
Appeals from Judge Shake’s August 2, 2001 order. The Kentucky Court of Appeals affirmed
Judge Shake’s Order and found that res judicata applied to Moorhead’s claim for post-

judgment attorney’s fees (a copy of the February 21, 2003 decision of the Court of Appeals is

attached as Exhibit “C”).



The present action was filed at the same time as Moorhead’s Notice of Appeal from
Judge Shake’s August 2, 2001 Order and was assigned to Jefferson Circuit Court Division 5
(since changed to Division 4). Moorhead is again seeking the same post-judgment attorney
fees that had been denied by Judge Shake. On cross-motions for summary judgment, the
Honorable Denise Clayton entered judgment for Manning on March 24, 2005. She held that
the original Division 2 judgment of May 17, 1999, which was affirmed on appeal on
February 23, 2001, was res judicata to the issue raised in the present action. Judge Clayton
held that Moorhead should have preserved her rights by asking the trial court to reserve the
issue of post-judgment attorney fees (a copy of Judge Clayton’s Order is attached as Exhibit
“D”).
The Kentucky Court of Appeals affirmed Judge Clayton’s Order on March 3, 2006.
The Court of Appeals also held that res judicata applied to Moorhead’s claim for post-
judgment attorney fees.
The Court is now presented with the following situation:
1. Moorhead has a judgment for all damages incurred as a result of the alleged
breach of the relevant lease/purchase agreement including the guaranty provision.
2. The judgment has been satisfied in full including the payment of $76,098.56 in
attorney fees and costs pursuant to a contingent fee arrangement.
3. The judgment has been affirmed on appeal. The judgment did not reserve the
issue of post-trial and appellate attorney fees.

4. Moorhead seeks to re-open the judgment and obtain further relief; at the same

time, she asserts that Manning is bound by the judgment.



Moorhead’s “Statement of the Case™ recites her version of the facts over the course of
these numerous actions. Manning does not agree with Moorhead’s statements. No real
purpose is served by rehashing a case that is over. However, a significant point is proven by
Moorhead’s “Statement of the Case™: her present claim is part of the original claim that has
been extinguished by means of a satisfied judgment.

III. ARGUMENT

A. Moorhead’s Claim Is Barred By Res Judicata.

As stated by this Court in City of Louisville v. Louisville Pro. Firefighters Assoc.,

813 S.W.2d 804, 806 (Ky. 1991):
The general rule for determining the question of res judicata as between
parties in actions embraces several conditions. First, there must be identity of
the parties. Second, there must be identity of the two causes of action. Third,
the action must be decided on its merits.
In reference to the second of these conditions, res judicata not only bars re-litigation

of issues raised in prior proceedings, it also bars issues that could have been raised. As set

forth in Schrodt’s Ex’r v. Schrodt, 189 Ky. 457, 225 S.W. 151, 152-53 (1920):

Where a matter becomes the subject of litigation in an adjudication by a court
of competent jurisdiction, the court requires the parties to bring forward their
whole case, and will not, except under special circumstances, permit the same
parties to open the same subject of litigation in respect to a matter which
might have been brought forward as part of the subject in contest, but which
was not brought forward only because they have, from negligence,
inadvertence, or even accident, omitted a part of their case. The plea of res
Judicata applies not only to the point upon which the court was required by
the parties to form an opinion and pronounce judgment, but to every point
which properly belonged to the subject of litigation, in which the parties,
exercising reasonable diligence, might have brought forward at the time.

The purpose of this rule is stated in Williamson v. Commonwealth, 767 S.W.2d 323, 325-26

(Ky. 1989):



For litigation to proceed in an orderly manner and finally settle the rights of
parties, it is necessary for the parties to timely assert the rights they claim to a
court with power to grant the relief sought.

See also Kirchner v. Riherd, 702 S.W.2d 33, 35 (Ky. 1985) (“The theory for the prohibition

against splitting a cause of action is barred largely on the ground that fairness to the
defendant and sound judicial administration require that at some point litigation over a
particular controversy be brought to a final conclusion.”).

The conditions of res judicata are found here and therefore the doctrine acts as a bar
to Moorhead’s claim for post-judgment attorney fees. The first and third conditions are met
because the parties to the present action are identical to those in the original Jefferson Circuit
Court Division 2 action and that action was decided on the merits as evidenced by the Final
Judgment dated May 17, 1999 (attached as Exhibit “A”). The second condition is also met
because Moorhead should have asserted her claim for post-judgment attorney fees in the

Division 2 action in accordance with Schrodt’s Ex’r and Williamson supra.

In the Division 2 judgment, Moorhead was awarded attorney fees as damages
pursuant to the lease/purchase agreement and the guaranty. All rights and liabilities arising
from that agreement were finally determined by the May 1999 judgment. Although
Moorhead had not yet incurred post-trial attorney fees, it was certainly conceivable that post-
judgment proceedings — including an appeal - would follow entry of the judgment.
Moorhead concedes that the case was vigorously litigated; post-judgment proceedings were
not only conceivable, they were probable. Moorhead was required under the principles of res
Jjudicata to assert all the relief to which she was entitled or might become entitled under the

lease/purchase agreement prior to the entry of the final judgment.



Although the entire amount of Moorhead’s attorney fees could not have been
determined prior to a final judgment, Moorhead was required to timely assert the right to
post-judgment attorney fees in the Division 2 action. At the time she filed her complaint in
the Division 2 action, Moorhead did not know the amount of her attorney fees but she was
able to preserve her claim for attorney fees by including a demand for attorney fees in her
complaint. In a similar fashion, she could have secured her claim for post-judgment and
appellate attorney fees by making sure that the issue was reserved in the judgment.

The Court of Appeals correctly held that res judicata barred Moorhead’s claim for
post-judgment attorney fees: Moorhead’s “subsequent action for appellate attorney fees was
likewise barred by res judicata ... [because] the parties are the same and the underlying
cause of action is the same. We believe that the claim for appellate attorney fees was
properly a subject of the original litigation and that, with the exercise of due diligence,
should have been foreseen by Moorhead as a real possibility in the case. Accordingly, we
believe that the proper way to preserve the lower court’s jurisdiction of the matter would
have been to reserve the issue of post-judgment attorney fees.” (February 21, 2003 decision
of the Court of Appeals, attached as Exhibit “C”).

Moorhead attempts to avoid the application of res judicata by arguing that “she did
not have a present cause of action in the Division 2 action for appellate attorneys’ fees prior
to entry of judgment.” (Appellant’s Brief, p. 9). This is incorrect. Judge Clayton and the
Court of Appeals correctly held that a claim for post-judgment attorney fees was properly a
subject of the original Division 2 action. At the time she filed the Division 2 action,

Moorhead was only entitled to recover her attorney’s fees if Manning Equipment had

breached the lease/purchase agreement. As such, she was obligated to assert her right to all



attorney fees she would incur to enforce her rights under the lease/purchase agreement in the
Division 2 action, including post-judgment attorney fees. Moorhead’s attempt to label her
claim for post-judgment attorney fees as “inchoate” and therefore not subject to res judicata
is a misunderstanding and misstatement of the law. The fact that a specific amount for post-
judgment attorney fees could not be ascertained at the time of the May 17, 1999 final

judgment does not mean the claim was “inchoate.” Moorhead’s reliance on Ratliff v. Olney,

735 S.W.2d 338 (Ky. App. 1987) in this regard is not persuasive because the Ratliff court
held that res judicata did not apply to a second action since the trial court did not have
jurisdiction over the original action and as a result the original action was a nullity. Id. at

341. All the parties agree that the Division 2 court had jurisdiction over Moorhead’s original

action. (Similarly, Moorhead’s reference to Pedigo v. Breen, 169 S.W.3d 831 (Ky. 2004)

and Alagia, Day, Trautwein, & Smith v. Broadbent 882 S.W.2d 121 (Ky. 1994) is misplaced

as those cases dealt with tolling of the statute of limitations for legal malpractice, not res
Jjudicata. As such, their holdings are not relevant to the matters in the present action).
More specifically, in reference to the rule against splitting causes of action,

Moorhead’s reliance on National Bond & Inv. Co. v. Withom, 281 Ky. 318, 136 S.W.2d 40

(1940) is also misplaced, for that case involved an “action for damage to [an] automobile and
[an] action for false arrest and imprisonment.” Id. at 42. The court in Withorn found these
were “separate and distinct matters,” and so the rule against splitting causes did not act as a
bar to the plaintiff’s second action. Id.

The present case is clearly distinguished from the situation in Withorn, as Moorhead
does not claim a “separate and distinct” new cause of action. The issues in her first case were

(1) whether Manning Equipment Company breached the lease/purchase agreement and, if so,




what were her damages; and (2) was she entitled to her attorney fees and, if so, how much.
Moorhead was completely successful; the jury found a breach and awarded her the damages
she proved at trial. The Division 2 trial court found that she was entitled to attorney fees and
awarded all that she requested under a contingent fee arrangement. An award of attorney
fees for breach of the lease/purchase agreement was specifically considered and granted.
Moorhead now returns to the same claim and asks for more attorney fees. She failed to
consider the possibility of future attorney fees during an appeal. She is not raising a new
cause of action; she is simply trying to add additional attorney fees to a final award.

B. Moorhead’s Claim for Post-Judgment Attorney Fees Is Not Based On Facts
Occurring After the May 17, 1999 Judement.

Moorhead misstates the facts in an effort to overcome res judicata. She incorrectly
claims that this action is based on “events occurring ... after entry of the Division 2

judgment” and refers the court to Cumberland Pipe Line Co. v. Spears, 208 Ky. 492, 271

S.W. 581 (1925).

In Cumberland, an oil pipeline was run across a farmer’s property. Id. at 581. The
pipeline leaked, and the farmer filed suit claiming the oil spillage had a negative impact on
his crops. Id. A few years later, the farmer again filed suit, this time claiming the oil spillage
had destroyed not only one year’s crops, but the productivity of the land in general. Id. The
farmer also claimed that concrete blocks installed by the pipeline company to prevent
leakage were constructed negligently. Id. The court found that res judicata (claim-splitting)
prevented the farmer’s broader claim regarding the oil spill’s negative effect on the land, but
did not bar the subsequent action as it related to the concrete blocks. Id. at 582. As the latter
claim was based on new facts, the court allowed that portion of the second complaint to go

forward. Id. In contrast, there are no new facts to prevent Moorhead’s new claims from




being barred by res judicata. Moorhead’s claim for post-judgment attorney fees is analogous
to the farmer’s claim for damages to productivity of the land in general in Cumberland. As
Kentucky law clearly shows (including the cases cited by Moorhead), her claim for post-
judgment attorney fees should have been asserted in the Division 2 action since the claim
was based on Manning Equipment’s breach of the lease/purchase agreement. This was the
event that gave rise to Moorhead’s claim for attorney fees and any post-judgment attorney
fees were indeed foreseeable at the time of the Division 2 action. Therefore, there are no
new facts or events that preclude the application of res judicata in this instance.

Moorhead’s reliance on Asher v. G.F. Stearns Land & Lumber Co., 241 Ky. 292, 43

S.W.2d 1012, 1013 (1931), is also unpersuasive. In discussing contract claims, the court

stated:

[A]Jll of the installment claims growing out of the violation of but a single
contract could have been embraced in one action, and, if only one had been
pending, and it sought recovery for only a part of the claims due for the single
breach, a judgment in it, construing the contract and based upon facts
applicable to all of the claims, would no doubt be a bar to a future action
involving the same contract and the same facts.
Id. at 1015. Here, any post-judgment claims for attorney fees by Moorhead clearly arise
from the same facts and the same contract; not having sought recovery for such claims at the
time of trial, they are barred by res judicata. Moorhead believes that the fact that she could
not attribute a specific amount for post-judgment attorney fees at the time of the Division 2
judgment means that the recovery of those fees constitutes a new cause of action, but this is
incorrect: post-judgment attorney fees were likely and foreseeable at the time the suit was
filed in Division 2.

Moorhead’s continuing claim is comparable to a personal injury plaintiff who

received an award for her damages, including an amount for medical expenses incurred to the
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