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J. William Manning and his company defrauded Helen Moorhead in connection
with a contract to purchase real property. Ms. Moorhead sued in Jefferson Circuit Court,
Div. 2; won; and was awarded damages, including attorneys’ fees accrued through the
verdict. Mr. Manning subsequently attacked the judgment, appealed, and lost. Was Mirs.
Moorhead required to assert a claim for un-accrued post-judgment attorney’s fees in the
Div. 2 action in order to recover her contractual right to those fees for successfully

defending against Mr. Manning’s subsequent attacks on the Div. 2 judgment?

L. Res Judicata and the Rule against Splitting Causes of Action do not Bar Mrs.
Moorhead’s Claim for Post-Judgment Attorneys’ Fees

The issue before the Court is simply whether res judicata or the subsidiary rule
against splitting causes of action applies to a claim that had not yet accrued at the time a
prior judgment between the parties was entered. In holding that Mrs. Moorhead’s

subsequent action in Jefferson Circuit Court, Div. 5 was barred by res judicata, the Court

of Appeals reasoned that Mrs. Moorhead was required to bring forward not only all of her

present causes of action in the Div. 2 action that were properly the subject of the action,
but that she was required to bring forward all possible, reasonably foreseeable future
causes of action related to that litigation as well. Slip op. at 5 (relying on Hays v. Sturgill,

302 Ky. 31, 193 5.W.2d 648 (1946)). With all due respect to the Court of Appeals, res

Judicata logically cannot apply to causes of actions that were not justiciable at the time a

prior judgment between the parties was entered.

Clinging to the Court of Appeals’ reasoning, Appellees’ main argument rests on
the slender reed that Mrs. Moorhead was required to assert a claim for post-judgment and

appellate attorneys’ fees in the Div. 2 action. In attempt to show that bringing such a

claim was possible, Appellees argue that, in the same way a personal injury plaintiff may



recover past and future medical expenses in a single action, Mrs. Moorhead could have
recovered in the Div. 2 action both her accrued attorneys’ fees for defending the Div. 2
action (past damages) and any post-judgment and appellate attorneys’ fees (future
damage). Appellees’ analogy to cases allowing future medical expenses as damages is
inapposite for two reasons: (1) an action for future medical expenses based on past
wrongful conduct is fundamentally different than an action based on a future injury
flowing from foreseeable future wrongful conduct; and (2) damages for possible, future
post-judgment attorneys’ fees would have been too speculative to provide a justiciable
cause of action to Mrs. Moorhead for those damages.

A.  The Distinction between Past and Future Wrongful Conduct

Damages for future medical expenses flow from an existing injury caused by past
wrongful conduct. Future medical expenses are not awarded for future wrongful conduct
that may be committed by a defendant at some later time, no matter how foreseeable that
future conduct may be. As explained in Capital Holding Corp. v. Bailey, 873 S.W.2d 187
(Ky. 1994), the right to recover for “future consequences” only exists “where there [is] a
present injury.” So there is no right to recover “for the potential consequences of a
negligent act where no harmful change [is] yet made manifest.” Id. at 193. Therefore,
recovery for future medical expenses is based on a pre-existing injury that may worsen in
the future without any further wrongdoing by the defendant. This brings us to the
fundamental flaw in Appellees’ argument.

Appellees’ argument necessarily assumes that Mrs. Moorhead’s claim for post-
judgment and appellate attorneys’ fees flows entirely from Mr. Manning’s and his

company’s pre-trial breaches of the contract to purchase. But this is not the case. Mrs.



Moorhead’s post-judgment and appellate attorneys’ fees were necessitated by wrongful
conduct—the Manning’s refusal to honor their contractual obligation to pay Mrs.
Moorhead’s attorneys’ fees and costs after Mrs. Moorhead successfully defended her
rights post judgment and on appeal—that occurred entirely after entry of the Div. 2
judgment. Put another way, Mrs. Moorhead’s damages for post-judgment and appellate
attorneys’ fees are not based on any wrongful conduct committed prior to or during the
Div. 2 action. So unlike the cases concerning recovery of damages of future medical
expenses, Mrs. Moorhead’s damages for post-judgment and appellate attorneys’ fees are
not “subsequent damages” caused by a pre-existing injury. Rather, Mrs. Moorhead’s
damages are separate and distinct damages caused by a contractual breach and events
occurring entirely after entry of the Div. 2 judgment.
As explained in Mrs. Moorhead’s main brief, recovery for a breach of a contract
that occurs subsequent to entry of a judgment based on a breach of the same contract is a
firmly established exception to the res judicata doctrine. See Appellant’s brief at 14. The
reason for this exception is that separate breaches of the same contract constitute separate
and distinct legal harms. See Mid-Southern Toyota, Ltd. v. Bug’s Imports, Inc., 485
S.W.2d 240, 244 (Ky. 1972) (holding that a judgment declaring “that a binding contract |
existed on March 26, 1969, could not operate as a bar to the assertion of a breach of
contract occurring after that date™). This remain true even where the breach is based on a
repetition of the same wrongful conduct by the defendant. Lawlor v. National Screen
Service Corp., 349 U.S. 322 (1955).
In Lawlor, the U.S. Supreme Court reviewed a Third Circuit decision holding

that, as a matter of res judicata, a settlement and dismissal in a prior antitrust action




barred a subsequent anti-trust action between the same parties. Id. 325-26. The Lawlor
Court noted that the Third Circuit correctly stated the question before it was “whether the
plaintiffs in the present suit are suing upon the ‘same cause of action’ as that upon which
they sued in 1942 and lost.” /d. at 326. But Lawlor held that the court erred in answering
the question “in the affirmative on the ground that the two suits were based on
‘essentially the same course of wrongful conduct.’” Id.
In explaining the Third Circuit’s error, Lawlor states:
That both suits involved “essentially the same course of wrongful
conduct” is not decisive. Such a course of conduct—for example, an
abatable nuisance—may frequently give rise to more than a single cause
of action. And so it is here. The conduct presently complained of was all
subsequent to the 1943 judgment.
Id. at 327-28; accord Cellar Door Productions, Inc. v. Kay, 897 F.2d 1375 (6th Cir. 1990).
Cellar Door concerned an allegedly anti-competitive arrangement for musical
events between Olympia, the owner of Detroit’s only downtown arenas, and a concert
promoter, Brass Ring. Id. at 1376. In 1983, Cellar Door, a rival concert promoter, brought
an anti-trust suit against Olympia and Brass Ring based on the defendants’ mutual
arrangement. The case was dismissed with prejudice by agreement of the parties, i.e.,
settlement. /d. Subsequent to dismissal, Cellar Door brought another anti-trust action
against Olympia and Brass Ring based on the same arrangement. Jd. The district court
concluded that res judicata barred the second action. The Sixth Circuit reversed,
reasoning that “[e]ach time the arrangement precluded Cellar Door from competitively
bidding for an event, a cause of action may have accrued to Cellar Door.” Id. at 1378.

Lawlor and Cellar Door simply hold that when a defendant buys his or her peace

for past violations of the law, the defendant is not immune from paying damages to the




same plaintiff for future violations of the same law. In other words, under principles of
res judicata, recovery of damages for past torts or breaches of contract is no bar to
recovery for new damages flowing from the same tort or contractual breach committed
by the same defendant in the future, e.g., repeated breaches of an installment contract.!

Like Lawlor and Cellar Door, the Division 5 action is based entirely on events
that occurred subsequent to entry of the Div. 2 judgment. So regardless of whether the
Div. 2 and Div. 5 action are based on the same type of wrongful conduct, i.e., the same
type of contractual breach, the Div. 2 judgment is not res judicata as to the Div. 5 action
because the Div. 5 action is a separate and distinct cause of action. As recently explained
in Smith v. Bob Smith Chevrolet, Inc., 275 F. Supp. 2d 808 (W.D. Ky. 2003), under
Kentucky law, “a prior claim will not preclude a subsequent claim if the subsequent
claim had not yet ripened when the prior claim was brought.” Id. at 813 (relying on Watts
v. K, S & H, 957 S.W.2d 233, 236 (Ky. 1997)). Because Mrs. Moorhead’s cause of action
for post-judgment and appellate attorneys’ fees was not ripe for adjudication in the Div. 2
action, the Div. 2 judgment has no res judicata effect on the Div. 5 action.

B. The Rule against Speculative Damages

In Kentucky, “uncertain, contingent, and speculative damages can not be
recovered.” Spencer v. Woods, 282 S.W.2d 851, 852 (Ky. 1955); see also Pauline’s
Chicken Villa, Inc. v. KFC Corp., 701 S.W.2d 399, 401 (Ky. 1985) (holding that lost
profits must be “established with reasonable certainty” in order to be recoverable). In

obedience to this rule, recovery of future medical expenses is limited to cases “where

! To draw analogy to criminal law, suppose defendant X is caught urinating on the courthouse wall and
convicted of indecent exposure. After paying his fine and serving his sentence, suppose X again urinates on
the courthouse wall. X’s prior conviction for the same offense committed in the same way would not
preclude a subsequent conviction and sentence.




there is substantial evidence of probative value to support it.” Davis v. Graviss, 672
S.W.2d 928, 932 (Ky. 1984). But as to any claim by Mrs. Moorhead may have made for
future post-judgment and appellate attorneys’ fees in the Div. 2 action, her damages were
too speculative and uncertain to give rise to justiciable cause of action for those fees.
Attorneys’ fees generally are not liquidated damages. Rather, a court has to
consider a number of relevant factors when establishing the amount of attorneys’ fees as
damages. These factors include: the level of the attorneys’ success, the amount of
attorney hours expended, and the prevailing hourly rates in the applicable legal market,
Cf Meyers v. Chapman Printing Co., 840 S.W.2d 814, 825 (Ky. 1992) (discussing the
application of the lodestar method of calculating attorneys’ fees awarded under KRS
344.450). Clearly, there was no way for the Div. 2 Court to weigh any of these factors,
except for the prevailing hourly rate in the Louisville Metro market for post judgment and
appellate attorneys’ fees. And as to success on the merits, a loss by Mrs. Moorhead’s
attorneys post judgment or on appeal would have negated the Mannings’ liability for Mrs.
Moorhead’s attorneys’ fees. So neither damages nor liability for post-judgment and
appellate attorneys’ fees could have been determined in the Div. 2 action.
II. Reservation of Issues in a Judgment
There are at least two different potential types of reservation of issues in a
judgment: reservation of presently justiciable issues between parties, and reservation of
jurisdiction over the parties to adjudicate claims that might arise in the future.? The

failure to appreciate the difference between the two led the lower courts to reach the

% Mrs. Moorhead’s position is that reservation of jurisdiction over parties in a Jjudgment to adjudicate future
claims is not possible under Kentucky law. See Francis v. Crounse Corp., 98 S.W.3d 62 (Ky. App. 2002).
For the sake of this argument only, Mrs. Moorhead assumes that reservation of her claim for post judgment
and appellate attorneys’ fees was possible in the Div. 2 judgment.
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wrong conclusion. The only potential type of reservation here is reservation of
jurisdiction to adjudicate a future claim. The cases relied on by the Court of Appeals and
Appellees all concern the other type: reservation of issues that were justiciable at the time
of entry of the judgment. The reservation at issue here does not concern this type of
reservation. Rather, both Appellees’ argument and the Court of Appeals’ opinion and
confirm that they are both really discussing reservation of the Div. 2 Court’s jurisdiction
over a potential, future claim by Mrs. Moorhead against the Mannings for post-judgment
and appellate attorneys’ fees.

In explaining what Mrs. Moorhead should have done to reserve the issue of post
judgment and appellate attorneys’ fees, Appellees argue that “[u]nlike the personal injury
plaintiff, Moorhead was not required to put on proof concerning her likelihood of
additional expenses. She simply needed to have asked to have the issue have been
reserved.” Appellees’ brief at 11. Certainly, if “reservation” requires proof of no
damages, then, according to Appellees, the issue Mrs. Moorhead should have reserved in
the Div. 2 judgment could not have been adjudicated in the Div. 2 action.

Similarly, the Court of Appeals held that

the claim for appellate attorney fees was properly a subject of the original

litigation and that, with the exercise of due diligence, should have been

foreseen by Moorhead as a real possibility in the case. Accordingly, we

believe that the proper way to preserve the lower court’s jurisdiction of the

matter would have been to reserve the issue of post-judgment attorney fees.
Slip op. at 6. So the Court of Appeals’ decision turns on the fact that a future right to
post-judgment and appellate attorneys’ was reasonably foreseeable. Consequently, the

lower court jurisdiction referred to by the Court of Appeals must be the Div. 2 court’s

Jurisdiction over a potential, future claim for post judgment and appellate attorneys’ fees.




Both the Court of Appeals and Appellees fail to appreciate the difference between
the two types of reservation, as demonstrated by their exclusive reliance on cases
concerning res judicata and reservation of justiciable controversies between parties.

Appellees first cite to Nall v. Nall, 282 S.W.2d 620 (Ky. 1955). In Nall,

the original judgment . . . contained this reservation: “The questions

relating to the allowance and amount of plaintiff’s attorney fee and

plaintiff’s claim for hospital and doctor bills and medical expenses are

continued and will be determined by future orders of this court, and this

action is continued for the aforesaid purpose.” [L]ater the court apparently

made up his mind concerning the matters on which he had reserved

judgment and rendered his decisions by a supplemental judgment.
1d. at 623. So Nall concerns reservation of allowance of certain damages that had already
accrued at the time judgment was entered. That is, the issues reserved in Nall, including
attorneys’ fees, were justiciable at the time the reservation was made.

Next, Appellees cite Bank of Commerce v. Carter, 247 S.W.2d 533 (Ky. 1952).
Carter concerns the construction of an estate in trust, in which a prior judgment
concerning the validity of the trust expressly reserved the issue of one beneficiary’s
(Robert Huffman, Jr.) interest in the trust in the event another beneficiary predeceased
Robert. Id. at 533-34. In holding that the Judgment concerning the validity of the trust did
not have a res judicata effect on the issue of the Robert’s interest, the Carter Court
explained, “We do not believe the former judgment is res judicata for . . . the question of

Robert’s interest was expressly reserved.” Carter, 247 S.W.2d at 534. So like Nall, the |
reserved question in Carter—Robert’s interest in the estate—was justiciable at the time

the issue was reserved. The same is true with the next case relied on by Appellees.

First Nat’l Bank v. Citizens Deposit Bank & Trust, 735 S.W.2d 328 (Ky. App.

1987) concerns the priority of different liens held by two different banks. One issue




raised in the case involved a trial court order adjudicating the rights of one of the banks
relative to certain debtors. Id. at 331. In this order, the trial court noted “that all other
matters pertaining hereto are hereby reserved pending further orders of this court.” Id.
About a year later, the trial court entered another order establishing the lien property
between the banks. Jd. On appeal, the Court held that the earlier order was not res
Judicata as to the later order on lien priority because of the reservation language in the
prior order. So at the time the trial court included reservation language in the judgment,
the issue of lien priority was justiciable.

Finally, an important case relied on by the Court of Appeals, Whittaker v. Cecil,

69 S.W.3d 69 (Ky. 2002), also concerned reservation of an issue that could have been
adjudicated and raised at the prior proceeding. /d. at 72. Indeed, the Whitaker Court noted
that “unlike the situation in [the case] upon which the employer relies, this case did not
involve a proper reopening and a post-award change in the worker’s condition that the
final award could not have addressed.” Id. This language necessarily implies that res
Judicata does not apply to an issue that could not be raised in a prior action. In other
words, Whittaker holds by implication that res Judicata is limited to causes of action
between parties that were justiciable in a prior action involving the same parties.

So we see that the question of whether Mrs. Moorhead could have reserved a
potential claim for post-judgment and appellate attorneys’ fees in the Div. 2 judgment for
future adjudication by the Div. 2 court has no res Judicata implications here. Rather, for
res judicata purposes, the critical question is whether Mrs. Moorhead had a justiciable
claim for post-judgment and appellate attorneys’ fees that she should have “brought

forward at the time” of the Div. 2 litigation. Hays, 193 S.W.2d at 650. Because the claim



clearly was not justiciable in the Div. 2 action, lack of reservation of the claim in the Div.
2 judgment has no res judicata application to Mrs. Moorhead’s subsequent and separate
action in Div. 5, which was brought after her claim to post-judgment and appellate
attorneys’ fees ripened into an actual, justiciable cause of action.
Conclusion

Relying on Hays v. Sturgill, supra, the Court of Appeals reasoned that Mrs.
Moorhead was required to raise “every point” in the Div. 2 action “which properly
belonged to the subject of litigation, and which the parties, exercising reasonable
diligence, might have brought forward at the time.” Slip op. at 5 (quoting Hays, 193
S.W.2d at 650). As explained above and in Mrs. Moorhead’s main brief, she could not
have brought forward a justiciable claim for post-judgment and appellate attorneys’ fees
at any time during the pendency of the Div. 2 action. The Court of Appeals erred in
expanding Hays to require a party to raise a foreseeable potential claim in litigation in
order to prevent application of res judicata if and when that potential claims ripens into
actual justiciable controversy between the parties.

Therefore, this Court should reverse the Court of Appeals, remand this case to the
Div. 5 court, and make clear in its holding that the Div. 2 judgment does not bar Mrs.

Moorhead’s claim for post-judgment and appellate attorneys’ fees in the Div. 5 action.
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