


INTRODUCTION
This case is on discretionary review from a to-be-published opinion by the Court of
Appeals, in which the Court of Appeals expanded the res judicata doctrine to bar not only

subsequent claims that could have been brought in an earlier action but to bar as well non-

judiciable inchoate claims that were merely foreseeable at the time of the prior action.




STATEMENT CONCERNING ORAL ARGUMENT

Mrs. Moorhead welcomes the chance to argue this case before this honorable Court.
While the issues presented are fairly simple, the question of how to properly preserve a
contractual claim for post judgment and appellate attorneys’ fees is an important question of

statewide significance that deserves the full attention of the Court.
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Introduction
“The majority opinion announces that most frustrating and unpalatable of legal
anomalies: that there is indeed a substantive right acknowledged by the court but that the
attainable remedy will be barred by an unnecessary construction of a procedural
doctrine.” Slip op. at 8 (Combs, J. dissenting). In fact, the doctrinal construction reached
by the majority of the Court of Appeals panel is incorrect and contrary to Kentucky

jurisprudence.

Statement of the Case

J. William Manning and his company, Manning Equipment Company, defrauded
Appellant, Helen Moorhead, in connection with a contract to purchase Mrs. Manning’s
real property. TR Vol. I at 80-90 and 42-43. In a separate Guaranty Agreement, Mr,
Manning and his wife Hazel personally guaranteed that Manning Equipment Company
would perform the contract according to its terms. The Guaranty Agreement contained an
express agreement to pay Mrs. Moorhead’s attorneys’ fees and costs in the event that
Mrs. Moorhead was required to legally enforce her rights under the contract to purchase:

In order to induce Helen H. Moorhead . . . and National City

Bank, Kentucky, Trustee [“Sellers™] . . . to enter into the Agreement

attached hereto, and in consideration of the premises contained in said

Agreement . . . J. William Manning and Hazel Manning . . . hereby
unconditionally and irrevocably guarantee to Sellers . . .

(A)  The prompt payment when due and at all times thereafter of
all amounts due under said Agreement; and

(B)  All fees, expenses, costs and charges of any nature
whatsoever, including without limitation, reasonable attorneys fees of
Sellers required to be paid by Sellers in enforcing any of their rights and
remedies under said Agreement or under this Guaranty. . . .

TR Vol. I at 19-22.




After Mr. Manning breached the contract to purchase, Mrs. Moorhead filed suit in
Jefferson Circuit Court where her case was assigned to Division 2. On May 17, 1999, the
Jefferson Circuit Court, Division 2, entered final judgment in Ms. Moorhead’s favor in
the amount of $248,417.25. The judgment included an award of attorneys’ fees in the
amount of $57,439.56 pursuant to the terms of the attorney-fee provision in the
Guarantee Agreement. This award was for attorneys’ fees incurred in bringing and
prosecuting the Division 2 action through the submission of the judgment. That is, the
attorneys’ fee award was based entirely on facts that occurred and damages that accrued
prior to May 17, 1999.

Mr. Manning paid the Division 2 judgment by early June of 1999. But he then
mounted a vigorous post judgment attack in the trial court on the Division 2 judgment.
When that attack failed, Mr. Manning appealed the Division 2 judgment on multiple
grounds. The Court of Appeals rejected each and every one of Mr. Manning’s arguments
in a February 23, 2001 opinion. Manning Equipment Co. v. Moorhead, 1999-CA-1423-
MR (Ky. App. 2001), included in the Appendix as Exhibit “B.”

Unsurprisingly, Mrs. Moorhead incurred considerable additional expense
defending against Mr. Manning’s post judgment attacks and appeal. Based on the
provision in the Guaranty Agreement requiring Mr. Manning to pay Mrs. Moorhead’s
attorneys’ fees for defending her rights, Mrs. Moorhead moved the Division 2 Court to
award her $19,910.42 for legal services rendered after entry of the Division 2 judgment.
The Division 2 Court denied the motion on grounds that it had lost jurisdiction over the
action.

After the Division 2 Court denied the motion, Mrs. Moorhead prudently took two



different paths to recover her attorneys’ fees for post judgment and appellate legal
services. She appealed the Division 2 Court’s order denying her request for attorneys’
fees for legal services rendered in defending the Division 2 judgment. She also filed a
separate independent action in Jefferson Circuit Court that was assigned to Division 5.!

On February 21, 2003, a split Court of Appeals affirmed the Division 2 Court’s
order dismissing on grounds that the Division 2 Court no longer had jurisdiction over the
Judgment. But the Court of Appeals took great pains in the opinion to note the action
pending in Division 5 and to explain that its decision affirming the Division 2 Court’s
judgment had no bearing on the Division 5 action:

Moorhead has sued on her guaranty agreement as an alternate remedy

in seeking to obtain appellate attorneys’ fees. We do not address the

merits of that separate action nor do we hold that this decision should

in any fashion influence the outcome of [the Division 5 action].

Moorhead v. Manning Equipment Co., et al., 2001-CA-2061-MR at 6 (rendered February
21, 2003) (emphasis added).

This Court has a unique insight into the intent of this language because the author
of the above quote explained it in a dissent in the current action. Judge Combs wrote “we
implicitly recognized that [the Division 5 action was] the only means of enforcing the
entitlement to the fees . . .. Slip op. at 8 (Combs, J. dissenting).

Mrs. Moorhead then moved for summary judgment in Division 5. The Division 5
Court denied the motion and, instead, dismissed the Complaint as barred by res judicata.
The trial court held that Mrs. Moorhead could have and should have reserved the issue of
post-judgment and appellate attorneys’ fees in the Division 2 judgment. The Division 5

Court made no reference in its order to the Court of Appeals’ language quoted above

! Now Jefferson Circuit Court Division 4 pursuant to the renumbering of Jefferson Circuit Divisions in
200s.




limiting the appellate holding to the Division 2 action. In her continuing effort to
vindicate her rights, Mrs. Moorhead appealed the Division 5 Court’s dismissal.

A second split Court of Appeals panel, in the to-be-published Opinion at issue in
this case, affirmed the Division 5 Court’s order dismissing the case. The Court of
Appeals majority agreed with the Division 5 Court and expressly held “that the proper
way to preserve [the Division 2 Court’s] jurisdiction [over post-judgment and appellate
attorneys’ fees] would have been to reserve the issue of post-judgment attorney fees.”
Slip Op. at 6.

After this Court granted discretionary review, Mr. Manning passed away and his
executrixes were substituted as real parties in interest.

Standard of Review

The trial court in Division 5 found that Mrs. Moorhead’s cause of action was
barred by res judicata. The Court of Appeals affirmed the trial court on these grounds.
There are no questions of fact in dispute. So the question presented here is a pure
question of law subject to de novo review. Wheeler & Clevenger Oil Co. v. Washburn,
127 S.W.3d 609, 612 (Ky. 2004) (holding that “[w]e review questions of law de novo
and, thus, without deference to the interpretation afforded by the circuit court™).

Summary of the Argument

After the Division 2 Court rendered judgment in Mrs. Moorhead’s favor, Mrs.
Moorhead accrued considerable attorneys’ fees defending the judgment against Mr.
Manning’s post judgment attacks and appeal (“appellate attorneys’ fees”). When the

Division 2 appeal became final, Mrs. Moorhead brought an independent claim under the

Guaranty Agreement against Mr. Manning for her appellate attorneys’ fees, which was




assigned to Division 5. The Division 5 Court dismissed the action based on the erroneous
conclusion that the May 17, 1999 judgment had a res judicata effect on the Division 5
action. On appeal, the Court of Appeals agreed and held that res judicata barred the
Division 5 claim not because the claim had already been litigated (claim preclusion), but
rather, because Mrs. Moorhead should have brought the claim for appellate attorneys’
fees in the Division 2 action prior to the judgment in that action. The Court reached this
conclusion because it felt the claim for appellate attorney’s fees was reasonably
foreseeable. Slip Op. at 6. So the Court of Appeals held that the rule against splitting
causes of action barred Mrs. Moorhead’s Division 5 claim.

The rule against splitting causes of action is an equitable rule limiting causes of
action arising out of single transaction to a single action. The rule is implemented for the
benefit of the defendant and is based on simple notions of fairness that litigation over a
particular controversy should end at some point. But the rule has limitations, and clearly
does not apply here.

The rule against splitting causes of actions does not bar subsequent actions that
have not accrued at the time the prior action was decided. Thus, the rule does not bar
Mrs. Moorhead’s cause of action for appellate attorneys’ fees which accrued after entry
of the Division 2 judgment. That is, the Division 5 action was based entirely on events
that occurred and damages that accrued subsequent to entry of the Division 2 judgment.
This analysis is consistent with the basic principles of res judicata.

Kentucky cases uniformly hold that a prior judgment cannot bar a later cause of

action based on events and damages occurring after the entry of the prior judgment. Other

Jurisdictions hold the same. Here, Mrs. Moorhead’s claims in the Division 5 action are




based entirely on facts that occurred and damages that accrued after entry of the Division
2 judgment. So res judicata simply has no application to this case.

This analysis answers the primary question raised in this action; was Mrs.
Moorhead required to somehow “reserve” her inchoate right to future appellate
attorney’s fees prior to May 17, 1999? Clearly, she was not. There is a secondary
question, however. If Mrs. Moorhead had an obligation to do something, could she have
done it, based on the limitations of circuit court jurisdiction? The answer to this question
is also no.

Perhaps the most frustrating aspect of this case is that under the case law,
“reserving” the issue of even foreseeable future appellate attorneys’ fees in the Division 2
judgment would not have preserved Mrs. Moorhead’s right to appellate attorneys’ fees.
The Court of Appeals clearly held that Mrs. Moorhead should have reserved the issue of
post judgment and appellate attorneys’ fees in the Division 2 judgment as a means of
preserving the Division 2 trial “court’s jurisdiction of the matter.” Slip op. at 6. The
“matter” has to include jurisdiction over the Division 2 judgment and the parties. But
because the trial court has no power to adjudicate inchoate claims that might arise in the
future or even those that are certain to arise in the future, there is no jurisdiction for the
trial court to preserve. Any attempt at “reserving” jurisdiction would have been an
impermissible advisory opinion. Moreover, even if preservation of jurisdiction was
possible, the very act of preserving jurisdiction via reservation would have destroyed the
finality of the Division 2 judgment.

Finally, under the circumstances of this case, Appellees should not be allowed to

invoke the equitable powers of the courts to bar Mrs. Moorhead’s present cause of action.




Res judicata and the subsidiary rule against splitting causes of action are equitable rules
put in-place primarily for the benefit of the defendant. The idea is that litigation over any
particular transaction should end at some definite point.in time. Here, the Division 2
litigation would have ended with the entry of the Division 2 judgment but for Mr.
Manning’s post judgment attacks and “meritless appeal bordering on having been
brought in bad faith.” Slip op. at 8 (Combs, J. dissenting). So Mr. Manning is directly
responsible for continuing the litigation in this case. He is responsible for all of the events
that caused Mrs. Moorhead to incur the appellate attorneys’ fees she now seeks to recover
under the Guaranty Agreement. Under these circumstances, Appellees are not entitled to
equitable relief from the courts.

Preservation of Error

The issues raised on appeal in this case were preserved both in the Mrs.
Moorhead’s opposition to Appellees motion to dismiss the Division 5 action, TR Vol. I
54-60, and in Mrs. Moorhead’s appellant and reply briefs to the Court of Appeals.

Argument

I The Rule Against Splitting Causes of Action does not Bar Mrs. Moorhead’s
Division 5 Claim

The Court of Appeals decided this case on res judicata grounds. But res judicata
is a broad term that embraces a number of different concepts, including issue preclusién,
claim preclusion, and the rule against splitting causes of action. While some cases
indicate that issue and claim preclusion comprise the whole of res judicata, see e.g., Buis
v. Elliott, 142 S.W.3d 137, 140 (Ky. 2004), other cases make clear that the bar against
splitting causes of action is a separate component of res judicata:

The rule that issues which have been once litigated cannot be the subject



matter of later action is not only salutary but necessary in the

administration of justice. The subsidiary rule that one may not split up his

cause of action and have it tried piecemeal rests upon the same

foundation. To permit it would not be just to the adverse party or fair to

the courts. So, as said in Combs v. Prestonsburg Water Co., 260 Ky. 169,

84 S.W.2d 15, 18: ‘The rule is elementary that, when a matter is in

litigation, parties are required to bring forward their whole case; and “the

plea of res judicata applies not only to the points upon which the court

was required by the parties to form an opinion and pronounce judgment,

but to every point which properly belonged to the subject of litigation, and

which the parties, exercising reasonable diligence, might have brought

forward at the time.””

Hays v. Sturgill, 302 Ky. 31, 193 S.W.2d 648, 650 (1946) (emphasis added); accord
Newman v. Newman, 451 SW.2d 417, 419 (Ky. 1970).

So strictly speaking, by holding that Mrs. Moorhead should have raised the issue
of appellate attorneys’ fees in the Division 2 action, the Court of Appeals held that the
Division 5 action violated the rule against splitting causes of action.

“[TThe rule against splitting causes of action is restricted in its application to
claims and demands which are parts of a single and indivisible cause of action, and which
are capable of recovery in the first action.” National Bond & Inv. Co. v. Withorn, 281 Ky.
318, 136 S.W.2d 40, 42 (1940) (emphasis added). Consequently, the rule against splitting
causes of action does not apply to Mrs. Moorhead’s Division 5 claim because appellate
attorneys’ fees were not capable of recovery in the Division 2 action.

At the time that the Division 2 judgment was entered in her favor, Mrs. Moorhead
had no present cause of action for appellate attorneys’ fees. She was legally incapable of
recovering any damages for attorneys’ fees for legal services that had not yet been
rendered and might not ever be rendered. That is, she could not have obtained a final and

enforceable judgment for appellate attorney’s fees, as there was no way to determine the

amount of fees owed. See Francis v. Crounse Corp., 98 S.W.3d 62, 65 (Ky. App. 2002).




That Mrs. Moorhead had no present cause of action for appellate attorneys’ fees is
not simply argument. Rather, both the Division 5 Court and the Court of Appeals
expressly acknowledged that Mrs. Moorhead did not have a present cause of action in the
Division 2 action for appellate attorneys’ fees prior to entry of judgment.

In dismissing Mrs. Moorhead’s complaint, the Division 5 Court reasoned:

[Mrs. Moorhead] certainly could not have requested a particular sum for

post judgment fees, but certainly could have reserved the issue of post

judgment attorney fees. [Mrs. Moorhead] failed to do so.

TR Vol. II at 193. Similarly, the Court of Appeals held, “We believe that the claim for
appellate attorney fees was properly the subject of the original litigation and that, with the

exercise of due diligence, should have been foreseen by Moorhead as a real possibility in

this case.” Slip op. at 6 (emphasis added). So neither the Division 5 Court nor the Court

fees at any time before judgment was entered in the Division 2 action. Rather, the Court
of Appeals held that Mrs. Moorhead’s claim for appellate attorneys’ fees was merely
foreseeable. But foreseeability of future harm does not equate to a present of cause

action.

Kentucky case law uniformly holds that the bar against splitting causes of action

only to “issues that could have been presented and determined under the record as so
made up.” Asher v. G. F. Stearns Land & Lumber Co., 241 Ky. 292, 43 S.w.2d 1012,
1014 (1931) (emphasis added). No Kentucky case, except for the Court of Appeals’ at
issue here, holds that res judicata or its subsidiary rule against splitting causes of action

bars inchoate claims that might arise in the future and can not be adjudicated in the prior

action.

l of Appeals held that Mrs. Moorhead had a present cause of action for appellate attorneys’











































