


STATEMENT REGARDING ORAL ARGUMENT

Appellee Allstate Insurance Company does not believe that oral argument is necessary, as

this case presents a straightforward issue of law. However, Allstate has no objection to oral

argument.
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COUNTER-STATEMENT OF THE CASE
Appellee Allstate Insurance Company (“Allstate”) does not accept the Appellees’s
Statement of the Case and, consequently, provides the following. Since this appeal is from a
Motion for Summary Judgment sustained in Allstate’s favor, the following material facts are
presented in the most favorable light to the Appellees.
The above styled case arises out of an April 1, 2001 motor vehicle accident in Cynthiana,

Kentucky. Appellants’s Motion for Discretionary Review and Appellants’s Brief at 3-8. This

single-vehicle accident occurred when the underage Allan Warner drove a 1999 Toyota Camry
too fast around a sharp curve on Ammerman Pike, lost control, and struck a tree. Id. The Toyota
was owned by Allstate’s insured, Rodney Taylor, whose wife Rita Taylor had not given
permission for Allan Warner to operate the vehicle and, in fact, had expressly forbidden him
from doing so. Allan sustained fatal injuries in this collision, and his two underage passengers,
the Appellees herein, were also injured. Id. Allan claimed he needed the vehicle to drive to
work. Instead, he took his two friends on a joy ride. Appellees Eric Mitchell and Candice Slade
originally filed the case below against the Estate of Allan Warner seeking recovery for their
alleged injuries. Record at 1-4. Allstate filed an Intervening Complaint for Declaration of
Rights. Record at 336-52.
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The vehicle that Allan Warner was driving was solely owned by Rodney Taylor and not

also, as incorrectly asserted on page 3 of Appellants’s Brief, by his wife, Rita Taylor. Deposition

of Rita Taylor of 3-18-03 (“Taylor Depo”) at 10. Rita Taylor allowed Virginia Warner, who was

Allan’s mother, to use the vehicle on occasion. Taylor Depo at 5, 6 & 10 and Deposition of

Virginia Warner of 3-18-03 (“Warner Depo”) at 7 & 15-17. Ms. Warner did not have a vehicle




of her own at the time. Taylor Depo at 7-9 & 11-13 and Warner Depo at 10 & 15-17.

Explaining the terms and conditions of her loan of the vehicle to Ms. Warner before the accident,

Mrs. Taylor testified:

Q. Before the wreck, did you ever talk to her [Ms. Warner] about
conditions that you put on her for using your car?

A. Not—yes, one time, yes.
When was that?
A. Allan had called me and asked me, could he borrow the car to go to

Hardee’s, I told him I didn’t mind as long as he went to Hardee’s
and back, no further. And I heard, I don’t remember how many
days it was, I don’t know if it was two or three days after that, that
he was up on the high school hill with it. And I-Virginia, then 1
couldn’t get a hold of Virginia, and she had called me and told me
about it, and I told her that I didn’t want Allan to drive the car
anymore, and she told me well . . .

And she called you and you told her that Allan couldn’t use the car
at all?

A. Yeah, I told her I didn’t want him to use the car, and that’s how 1
put it, I told her I did not want him to use the car because 1 didn’t
want him to get hurt in it.

What made you think he would get hurt?

Because he lied to me, you know, and he lied to me and he
knew—he knew how I was, if he lied, then I wouldn’t let him
borrow it. That’s how I took it, you know [emphasis added].
Taylor Depo at 14-15. Ms. Wamner testified:

Q. And did she [Rita Taylor] put any restrictions on you in telling you
how, or when, or where could you use that vehicle?

A. Just that Allan was not to drive it.
When did she tell you this?

When she loaned it to me.
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Q. Other than the restriction that Allan wasn’t to drive it, were there
any other restrictions put on you using her vehicle?

A. No.

Q. And how is it that the 1999 Toyota Camry ended up in Allan’s
possession that day?

A. I had it, she had loaned it to me and he had to_go to work, my
daughter had come down wanting me to go shopping with her in
Georgetown. And I told him I would not be back in time to take
him to work, that he would have to drive, and work was the only

place he was allowed to go and nobody else in the vehicle with
him, and he said I know, Mom [emphasis added].

Wamer Depo at 17, 18 & 15-16.

The aforementioned testimony establishes that Rita Taylor loaned her husband’s Camry
to Virginia Warner with the express condition that Warner’s son, Allan, not be allowed to drive it
at any point or under any conditions. This express restriction was never lifted or modified prior
to the subject accident. Indeed, at oral argument before the Court of Appeals, Appellants’s
counsel Siebert was asked by the Court whether Mrs. Taylor’s express prohibition on Allan’s use
of the vehicle was ever lifted prior to the accident, and he acknowledged that it was not. These
facts are undisputed

ok kkk kkk

At the time of the subject motor vehicle accident, the 1999 Toyota Camry was covered by
a policy of motor vehicle insurance issued by Allstate. Since a liability claim was filed against a
putative insured under this policy, Allstate filed an Intervening Complaint for declaration of
rights—seeking a declaration that it had no obligation to provide coverage to Allan Warner’s

estate for any liability it may have arising out of the accident. Record at 336-52.

Based upon the undisputed testimony set forth above, Allstate filed a Motion for
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Summary Judgment on its Intervening Complaint, which was granted in a Judgment entered June
8,2004. Record at 468-70. The present appeal was taken from this Judgment and the Opinion of
the Court of Appeals affirming the same.
ARGUMENT
Under the terms of the applicable Allstate policy, Allan Warner’s estate is not entitled to

liability coverage for the subject motor vehicle accident as Allan was not an “insured person”
under the terms of that policy. The policy defines “Insured Persons,” when using a vehicle
insured under the policy, to include the following:

a) you,

b) any resident, and

¢) any other person using it with your permission.
Allstate Auto Insurance Policy, AU116 at 3 (copy attached as Exhibit D to Appellants’s Brief).
It is undisputed that Allan was not the named insured, thereby bringing him within the definition
of “you” (see AU116 at 4), nor was he a “resident” of the named insureds, the Taylors, at the
time of the subject accident. He was also not operating the insured auto, Mr. Taylor’s 1999
Toyota Camry, “with permission” because (1) Mrs. Taylor had expressly prohibited his use of
this vehicle, and, further, (2) he even deviated from the scope of permission imposed by his
mother, Virginia Warner, who lacked the authority to authorize his use of it.

The “with permission” definition, known as an “Omnibus Clause,” is customarily found

in motor vehicle liability insurance policies. The primary purpose of such clauses is to

“substitute the operator of the car for the owner . . . while the car is being operated with the

permission of the owner.” Maryland Casualties Co. v. Hassell, 426 S.W.2d 133, 137 (Ky. 1967).

Such permission can extend beyond the owner’s permission to a first permitee and, in turn, to a

second permitee and so on, under certain circumstances. Third Nat. Bank v. State Farm Mut.

Auto. Ins. Co., 334 S.W.2d 261, 263 (Ky. 1960).




The rulings of the Circuit Court and the Court of Appeals in Allstate’s favor should be
affirmed because Allan Warner was expressly denied permission to operate the Taylor vehicle on
the day of the subject accident, and well-settled Kentucky law does not allow for such express

prohibitions to be ignored.

I. ALLAN WARNER'’S OPERATION OF THE TAYLOR VEHICLE
WITHOUT PERMISSION IS DECISIVE.

The undisputed facts of record establish that Rita Taylor expressly prohibited Allan
Warner from using the 1999 Toyota Camry for any purpose, at the time of the subject accident.
As even Appellants’s counsel acknowledged during oral argument before the Court of Appeals,
this prohibition was never rescinded or modified at any point prior to the accident. Thus,
Virginia Warner had no authority to allow her son to use this vehicle. Put simply, Allan used it
without the Taylors’s permission, and such use was nothing less than conversion.

Allstate respectfully submits that the express prohibition of Allan’s use of the Taylor
vehicle is dispositive of the case at bar. This same conclusion was reached in a recent Federal
Court decision applying Kentucky law: it held that an operator’s use of a vehicle, in the face of

an express prohibition against it, was alone sufficient to eliminate coverage. Bachman v. Locke,

974 F.Supp. 1010, 1010-11 (E.D. Ky. 1996). At issue in that case was a car rental agreement that
excluded all drivers except the renter. Id. To have held differently would effectively nullify such
restrictions on rental agreements. It would further have undermined a motor vehicle owner’s
ability, in general, to effectively forbid its use to others.

Neither the Taylors nor Allstate had a reasonable expectation that Allan Warner would be
provided liability coverage under the applicable Allstate policy. As noted, the policy provides
that third parties, such as Allan, would only be covered if they operated an insured vehicle “with

permission,” which Allan clearly did not have. There is, therefore, no reason in this case to




examine the issues of express and implied consent, the scope of permission, and whether this
Court should abandon the “minor deviation” rule that has been the law of this state for nearly
four decades. Mrs. Taylor’s express prohibition and Allan Warner’s unauthorized use of the
Taylor vehicle is the basis for the Circuit Court’s Summary Judgment in Allstate’s favor, and the

subsequent Order of the Court of Appeals affirming it.

II. THE APPELLANTS’S ARGUMENT RELATING TO “MINOR DEVIATION”
IS IRRELEVANT.

The Kentucky Motor Vehicle Reparation Act, KRS 304.39 (“MVRA”) requires that

every owner of a motor vehicle registered in this Commonwealth
or operated in this Commonwealth by him or with his permission,
shall continuously provide with respect to the motor vehicle while
it is either present or registered in this Commonwealth, and any
other person may provide with respect to any motor vehicle, by a
contract of insurance or by qualifying as a self-insurer, security for
the payment of basic reparation benefits in accordance with the

subtitle and security for the payment of tort liabilities, arising from

the maintenance or use of the motor vehicle [emphasis added].

KRS 304.39-080(5). This language confirms that motor vehicle liability insurers do not have an
obligation to provide liability coverage for a third party vehicle operator who does not have its

owner’s permission. Preferred Risk v. Kentucky Farm Bureau Ins. Co., 872 S.W.2d 469, 470-71

(Ky. 1994). Further, per KRS 304.39-190, such coverage is not required for those who “convert”
the insured vehicle. Id.

As set forth above, Allstate does not believe that this case warrants a discussion of the
law relative to cases involving a dispute over whether use of a vehicle is authorized. This Court
has recognized that the MVRA does not require liability coverage for a vehicle operator who
does not have its owner’s permission nor to one who converts the vehicle. Preferred Risk at 470-
71.

Applying this law, the Federal District Court for the Eastern District of Kentucky

evaluated the use of a rented vehicle, when the rental agreement expressly excluded all drivers
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except those listed on it. Bachman at 1010-11. The liability policy for the car rental agency
contained a standard Omnibus Clause, and the claim upon that policy arose out of a motor
vehicle accident in which the driver of the rented vehicle had been given permission by the renter
to drive it, even though that second permittee/driver was not a listed driver on the rental
agreement. Id. Explaining its decision to uphold the insurer’s denial of coverage, the Court
stated that “this is not a situation where the owner of the car freely gave permission for the renter
to use the car for any purpose.” Id. at 1014-15. It is, the Court said, “inconceivable” that the
driver was “somehow operating the vehicle within the implied consent of the owner.” Id. In
other words, a vehicle owner’s express denial of permission was more than sufficient to nullify
the first permittee’s ability to give permission to a second permittee, and such an express denial

removes any possible issues of implied permission. A majority of courts around the country
agree. See 21 ALR 4™ 1146, 1167.
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However, as the Appellants’s have addressed at length, the “minor deviation” rule,
Allstate submits the following:

Settled Kentucky law applies a two-tier test to assess insurance coverage in cases where
permission is disputed. The first part of the test assesses whether permission for the operator
exists and then, if it does, assesses its scope. Assuming there is permission, but the operator has
violated its scope, then the second part of the test is applied to determine whether such violation
is egregious enough to justify denying coverage. Since 1967, Kentucky’s Courts have uniformly
applied the “minor deviation” rule in making this assessment for third parties using an insured
vehicle.

A. The Existence And Scope Of Permission.

There are two types of permissive use—expressed and implied. Hassell at 134-35 and




USF&G v. Brann & Johnson, 180 S.W.2d 102, 104 (Ky. 1944). While the existence and scope

of express permission speaks for itself, the existence and scope of implied permission has been
defined in several cases. General implied permission allows the permitee unfettered use of the

vehicle in question. See E.G. Seaboard Fire & Marine Ins. Co. v. DeMarsh, 515 S.W.2d 242,

243 (Ky. 1974) and Commonwealth Fire & Cas. Ins. Co. v. Manis, 549 S.W.2d 303, 304-6
(Ky.App. 1977). The following cases illustrate how the existence and scope of express and

implied permission is assessed.

In Seaboard Fire, the vehicle’s owner commonly gave use of it to his son, while his son
was home from the Army on weekends. Seaboard Fire at 242-43. Although the father
sometimes instructed the son not to let others drive it, he could not remember whether he had
given that instruction on the weekend in question. Id. at 243. On that occasion, the son allowed
a friend to drive him to Fort Knox, so that he would not be absent without leave, and the friend
was, then, to drive the vehicle back to the father’s residence. Id. On the return trip, the friend
was involved in a motor vehicle accident in which his passenger was injured. Id. The passenger
sued the friend, and liability coverage was sought under the father’s liability policy for the
friend’s alleged negligence. Id. After noting that the father could not remember if he had
imposed the no-driving restriction on his son that particular weekend, the Court concluded that
liability coverage existed. Id. It held that a second permitee driving a vehicle for the “benefit or
advantage of the first permitee is afforded the protection of the Omnibus Clause under the theory
that the automobile is being operated within implied permission of the named insured.” Id. and
Third National Bank at 263.

However, in the business setting, an employee’s use of his employer’s vehicle outside of
the scope of his employment is not generally deemed to fall within implied permission without “a

course of conduct or practice with the knowledge and acquiesce of the owner”/employer. Brann











































