


L._ALLSTATE FAILS TO PORTRAY THE FACTS IN A LIGHT MOST
FAVORABLE TO MITCHELL AND SLADE

Allstate urges this Court to accept its own version of the facts as true, even though
the Kentucky standard for summary judgment requires that the deposition testimony and
affidavits submitted to the trial court be examined in a light most favorable to Appellants.
Clearly, the summary judgment standard requires that the facts, inferences, and conclusions

derived from the facts must be considered in a light most favorable to Mitchell and Slade.

See, e.g., Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 480 (Ky. 1991);
Com v. Thomas Heavy Hauling, Inc., 889 S.W.2d 807, 808 (Ky. 1994). Allstate simply
ignores this well-settled principle.

Allstate claims that the relationship between Rita Taylor, Virginia Warner, and Allan
Warner is “undisputed,” and that the restrictions on the use of a Toyota Camry — a vehicle
titled to Rodney Taylor, given to Virginia Warner by Rodney Taylor’s wife, Rita Taylor
(without any intention on the Taylors’ part to ask for the vehicle back), and then operated
by Virginia Warner’s son, Allan, with Ms. Warner’s permission on the date of the wreck —
“clearly” demonstrates a “lack of permission” on Allan’s part.

Allstate continues to ignore the inconsistent testimony of Rita Taylor, who first stated
that Allan could not drive the vehicle because Allan had “lied” to Ms. Taylor on a previous
occasion, but then admitted that the restriction only applied to “regular” use of the vehicle
as Ms. Taylor trusted Ms. Warner (as Allan’s mother) to “make a case by case decision
about whether to let [Allan] use the car occasionally” (Compare Taylor Depo., p. 16, lines
19-25, p. 17, lines 4-6 with Taylor depo., p. 20, lines 21-24, p. 21, lines 11-19). Allstate also

conveniently ignores the fact that Rita Taylor’s alleged “restriction” on Allan’s use of the

vehicle is inconsistent with the Taylors giving the vehicle to Ms. Warner to do as she pleased




(including allowing her son to drive the vehicle) with no intention of asking for its return.
(Taylor depo., p. 18, lines 17-21).

Similarly, while Allstate concedes that Allan’s mother gave Allan permission to drive
the vehicle on the day of the wreck, Appellee refuses to acknowledge the factual dispute as
to the scope of Ms. Warner’s permission. Ms. Warner claims that she had a “standing house
rule” that Allan was to drive the Camry to and from work and that Allan was not to have
passengers. However, affidavits from Eric Mitchell, Candace Slade, and Gary Claypool,
tendered in opposition to Allstate’s Motion for Summary Judgment reveal otherwise. In
contrast to Ms. Warner’s testimony, the affidavits reveal that Ms. Wamer regularly allowed
Allan use of the vehicle for shopping and errands and that Ms. Warner allowed Allan to
drive the Camry with passengers. (Affidavit of Eric Mitchell, p. 1, Y 3-4; Affidavit of
Candace Slade, p. 1, § 4; Affidavit of Gary Claypool, p. 1, § 2).

Existing case law already reveals that “permission” under such circumstances is a
Jactual issue to be determined by the jury, and circumstantial evidence may be considered.
See, e.g., Maryland Cas. Co. v. Hassell, 426 S.W.2d 133, 134 (Ky. 1967). Accordingly,
reversal is required based on the disputed facts and Kentucky’s summary judgment standard.

II. ONLY THE “INITIAL PERMISSION” RULE IS CONSISTENT WITH THE
GOALS AND PURPOSES OF THE MVRA

Perhaps more disturbing than Allstate’s recitation of the facts in its own favor, is
Allstate’s flawed legal analysis regarding the “initial permission” rule and the policy and
purposes underlying the Kentucky Motor Vehicle Reparations Act.

Neither Allstate’s insurance policy nor the MVRA defines the word “permission.”

Nevertheless, case law makes clear the MVRA is to be construed in the broadest possible












