


INTRODUCTION

At issue in this case is the scope of “permission” under the omnibus clause
of Allsta;e Insurance Company’s automobile liability policy.

Reversal is required because the Courts below erred in finding that a
negligent driver, Allan Warner, did not have “permission” to operate a borrowed
vehicle; accordingly, two passengers injured as a result of Warner’s negligence,
Appellants Eric Mitchell and Candace Slade, could not recover from Allstate’s

automobile liability insurance policy insuring the vehicle.



STATEMENT CONCERNING ORAL ARGUMENT
Pursuant to Rule 76.12(4)(c)(ii) of the Kentucky Rules of Civil Procedure, the
Appellants, Eric Mitchell and Candace Slade, by counsel, respectfully request the
opportunity to present an oral argument on behalf of their position. The issues
involved can be clearly explained and the error of the courts below can be

demonstrated if Appellants are allowed oral argument.
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TATEMENT OF THE CASE

I INTRODUCTION

This case arises from an automobile wreck on April 1, 2001 in Cynthiana,
Kentucky, when sixteen year-old Allan Wamer (“Allan”) lost control of a 1989
Toyota Camry and struck a tree. Allan died as a result of the wreck and Allan’s
passengers, Appellants Eric Mitchell and Candace Slade, suffered serious and
permanent injuries as a result of Allan’s negligence.

The facts reveal that Rodney Taylor and his wife, Rita Taylor, owned the 1989
Camry and were named insureds under a automobile policy issued by Allstate
Insurance Company (“Allstate™). Several weeks before the wreck, the Taylors gave
the Camry to Allan’s mother, Virginia Warner, to use as she pleased. However, the
Camry remained insured by the Taylors’ automoi)ile insurer, Allstate. Ms. Warner,
in turn, allowed her son Allan to drive the vehicle on the day of the wreck.

The Trial Court entered summary Jjudgment in favor of Allstate on its
Intervening Complaint for Declaration of Rights finding that Allan did not have
“permission” to drive the Camry under the omnibus clause of Allstate’s automobile
liability insurance policy. (See Exhibit B, Summary Judgment). The Court of Appeals
affirmed. (See Exhibit A: Opinion of Court of Appeals). The portion of Allstate’s
policy referred to by Allstate as the “omnibus clause” and relied on by Allstate in the
courts below defines “Insured Persons” as:

1. You and any resident relative;
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2. Any other person while in, on, getting into or out
of an insured auto with your permission.
3. Any other person who is legally entitled to
recover because of bodily injury to you, your
resident relative, or an occupant of your insured
auto with your permission.
(See Exhibit C: Allstate’s Intervening Complaint for Declaration of Rights, § XV).!
Nowhere in Allstate’s policy is the word “permission” defined or the scope of
“permission” indicated. However, the facts of this case as described below reveal
that, at a minimum, genuine issues of material fact exist as to whether Allan Warmer

had “peimission” to drive the Taylors vehicle on the day of the wreck for the purpose

of coverage under the omnibus clause. Accordingly, reversal is required.

| The omnibus clause cited by Allstate in the courts below is actually the
omnibus clause for underinsured motorist coverage. (See Exhibit C, § XV and
attached policy endorsement, Part V, Section B). The omnibus clause for liability
coverage defines “Insured Persons” as:

a) you [the named insured and spouse],
b) any resident; and

c) any other person using [an insured auto] with
your permission.

(See Exhibit D: Allstate Complete Insurance Policy, Auto Insurance Policy AU116,
Part I “Insured Persons”). Despite Allstate’s mistake, the legal effect of the clauses
is the same — both clauses require “permission,” but the policy fails to define the
scope of such permission.




. MATERIAL FACTS SUPPORTING PERMISSION UNDER
THE OMNIBUS CLAUSE OF ALLSTATE’S LIABILITY
POLICY

A. The Taylors Gave the Toyota Camry to Allan’s
Mother, Virginia Warner, Two to Three Weeks
Before the Wreck.

Itis undisputed that two to three weeks before the wreck, Rodney Taylor and
his wife, Rita Taylor (“Ms. Taylor”), gave their Toyota Camry to Allan Warner’s
mother, Virginia Warner (“Ms. Warner”). (Taylor Depo., p. 10, lines 9-11; p. 6, line
3-4).? Ms. Taylor and Ms. Warner were very close friends and Ms. Taylor knew that
Ms. Warmner, a single mother, had no vehicle available for regular use. (Taylor
Depo., p. 11, lines 12-25). In contrast, Ms. Taylor and her husband had three
vehicles, and Ms. Taylor testified they no longer needed the Toyota Camry.( Taylor
Depo., p- 10, lines 9-25; p. 11, lines 12-21; p. 12, lines 1-7; p. 18, lines 17-21). Ms.
Taylor also testified that they “ust let her [Ms. Warner] have it [the vehicle]” to use
as her own.( Taylor Depo., p. 12, lines 5-7; p. 18, lines 17-21). Ms. Taylor
affirmatively stated that the Taylors had no intention of asking that the Camry be
returned to them.(Taylor Depo., p. 18, lines 17-21).

B. Virginia Warner In Turn Allowed Her Son,
Allan Warner, to Drive the Vehicle on April 1,

2001.
On April 1, 2001, the date of the accident, Allan Warner asked permission

2
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from his mother, Vigitia Warniet, to drive the Toyota Camry.
Ms. Warner admitted that she allowed Allan to drive the vehicle on April 1,
2001 as she had on previous occasions. (Warner Depo., p- 15, line 25; p. 16, lines

1-11). According to Ms. Warner, her daughter came to visitand Ms. Warner wanted

to go shopping with her. (Warner Depo., p. 16, lines 2-8). However, Ms. Warner
was aware that Allan needed to get to work that day and therefore allowed Allan to
drive the Camry. Id.

Though Ms. Warner claimed in her deposition that she had a standing “house
rule” that Allan was never to ride with passengers and Allan was only to use the
vehicle to drive to and from work, her testimony is contradicted by three affidavits
presented to the Circuit Court as part of Mitchell and Slade’s Response to Allstate’s
Motion for Summary Judgment. (See Exhibit F: Affidavits of Eric Mitchell, Candace
Slade, & Gary Claypool).

In his Affidavit, Eric Mitchell (“Mitchell”) stated thathe and Allan were very
close friends and had known each other for eight to ten years.(Exhibit F: Affidavit
of Eri> Mitchell, p. 1,9 3). Mitchell knew Ms. Warner borrowed the Toyota Camry
from a close family friend, and had seen the vehicle at the Wamner house. 1d., p. 1,
9 4. In contrast to Ms. Warner’s testimony, Mitchell stated “In the weeks before the
wreck, I had been over at the Warner’s house and I was present when Allan’s mom
told him [Allan] that it was okay for him to use the car for work, to go shopping or

to run errands.” Id. Mitchell also stated that he was present when Allan asked his
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niother if they could go for a ride in the Toyota Camry before Allan went to work;
Ms. Warner agreed and gave Allan the keys. Id. According to Mitchell, Ms. Warner

was aware of the fact that Allan drove the Toyota Camry with passengers, including

Mitchell.1d.

Similarly, Candace Slade was present when Ms. Warner gave Allan the keys
to drive the Toyota Camry on April 1, 2001. Candace had known Allan Warner for
about four years before the wreck. Candace Slade stated that Ms. Warner was aware
that Allan drove the Toyota Camry with passengers and that Allan “was the person
who usually drove in that family....” ( Exhibit F: Affidavit of Candace Slade, p. 1,

4). Finally, another of Allan Warner’s friends, Gary Claypool, was present when Ms.

for a ride” with friends. (Exhibit F: Affidavit of Gary Claypool, p. 1, 1 2).

When viewed in a light most favorable to Mitchell and Slade, the above facts
reveal that: (1) two to three weeks before the wreck, the Taylors gave their 1989
Toyota Camry to Ms. Warmer to use as her own; (2) Ms. Warner in turn allowed her
son to drive the vehicle on April 1, 2001 as she had on previous occasions; and (3)
Allan Warner therefore had “permission” to drive the vehicle when the wreck
occurred.

Rather than focusing on the above facts, the Court of Appeals relied on
whether Ms. Taylor restricted Allan from driving the Camry, despite the fact that the

Taylors had already given the Toyota Camry to Ms. Warner and had no intention of
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asking fof its return. (Exhibit A: Court of Appeals Opinion, p. 6). In any event, the
Court of Appeals reliance on Ms. Taylor’s alleged “restriction” is suspect given the

testimony discussed below.

C. Contradictory Testimony from Ms. Taylor and
Ms. Warner Regarding Allan’s Use of the
Vehicle

The Court of Appeals relied on a portion of Ms. Taylor’s testimony regarding
an incident alleged to have occurred some time before the wreck, but after the
vehicle was given to Ms. Warner. (Exhibit A: Court of Appeals Opinion, p. 6).

According to that part of Ms. Taylor’s testimony, on some unknown day
before the wreck, Allan called Ms. Taylor to ask if he could drive the vehicle to
Hardee’s restaurant.(Taylor Depo., p. 14, lines 21-25). Ms. Taylor told Allan that he
could.( Taylor Depo, p. 14, lines 22-24). However, after telling Allan it was okay to
drive the car, Ms. Taylor learned from others that “he [Allan] was up on High School
Hill with it” a few days later. (Taylor Depo., p. 15, lines 1-6). Ms. Taylor claimed
she then contacted Allan’s mother, Ms. Warner, and informed her that she did not
want Allan driving the car anymore because Allan had “lied” to Ms. Taylor. (Taylor
Depo., p. 15, lines 1-20).

However, Virginia Warner denied any such incident in her deposition and
denied that her son ever improperly used the car. In contrast to Taylor’s testimony,
Ms. Warner testified that Ms. Taylor gave a blanket restriction that the car was not

to be driven by Allan when Ms. Taylor gave the car to Ms. Warner, not
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ifterwaids.(Watnier Depo., p. 17, lines 10-25; p. 18, lines i-8). Ms. Warner testified
that she did not know why Ms. Taylor restricted Allan’s use of the vehicle.(Warner
Depo., p. 18, lines 1-3).

Despite the previous testimony, Ms. Taylor clarified in her deposition that any
such “restriction” given by Taylor did not override Ms. Warner’s authority to decide
whether her son could drive the vehicle on a “case by case” basis. Instead, Ms. Taylor
merely didn’t want Allan using the car “regularly.”( Taylor Depo., p. 16, lines 19-25;
p. 17, lines 4-6). Ms. Taylor admitted as much in her deposition testimony:

Q: Ms. Warner has just testified and she felt — well,
she testified that she felt like on the day of the

accident, when she made the decision, because of
the circumstances that were occurring in_her
house, to_give Allan permission to drive the
vehicle that day that she was doing that within the
scope. so to speak, of the authority that you had
kind of given to her when you gave her the care
to use? Do you agree with that?

A:  XYes.

Q: I got the same sense t00 that had you been
confronted with the request that day you probably
would have given permission for Allan to drive?

A:  Oh,yes.

Q: I also got the impression, think you said it once,
but I was a little unclear, that you trusted Allan’s
mother to make a case by case decision about
whether to let Allen use the car occasionally?

A:  XYes.


























































