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STATEMENT CONCERNING ORAL ARGUMENT

Appellees believe that oral argument would not assist the Court because both the
Fayette Circuit Court and Court of Appeals correctly decided the issues based on
uncontroverted facts and clear and well-settled Kentucky law. The general partners of a
Kentucky limited partnership performed acts pursuant to their authority under the limited
partnership agreement and Kentucky law in order to reorganize the relationship between

business entities to make it possible to carry on their business and fulfill their fiduciary

duties to protect the interests of all the limited partners.




COUNTERSTATEMENT OF THE CASE

Both sides agreed below that there were no disputed material facts because both
moved the circuit court for summary judgment. While Appellant Shirley Lach (“Lach™)
provided some of those material facts, her rendition is incomplete and misleading.
Consequently, a counterstatement of the following uncontroverted facts in the record are
critical to a fair and adequate statement of the case:

In 1986, nearly all of the individuals involved in this action formed a Joint venture
called Richmond Road/Man O War Associates {the “IV").! The Jv purchased land
located at the corner of Man O War Boulevard and Richmond Road in Lexington,
Kentucky (the “Property”).

The JV leased a shopping center on the Property to M.O.W. Place, Ltd.
(“MOW?”), a Kentucky limited partnership. Until May 16, 2002, Appellee Man O War
Limited Partnership (the “LP”), also a Kentucky limited partnership, was the sole general
partner of MOW. At all times, the LP’s general partners, and their respective ownership

percentages, were Miller (1.01802%) and Wiseman? (32.43243%). Immediately prior to

' The JV’s original members were Linda Poole Maggard, Lynwood Wiseman

(“Wiseman”), Lach, Central Bank & Trust Co. as Trustee for the Participant
Contribution Account of Harry B. Miller, Jr. (“H. Miller”), Central Bank & Trust Co.
as Trustee for the Participant Contribution Account of Robert S. Miller (“Miller”) and
Jeffrey 1. Mullens (“Mullens™), Trustee of the Mullens Irrevocable Trust. (Joint
Venture Agreement; Record on Appeal (“R.”) 515-526). A copy of the Joint Venture
Agreement is attached as Appendix A.

Wiseman, in addition to serving as the day-to-day manager of the shopping center,
owned several other businesses. Wiseman - not the JV, MOW or the LP - employed
Keith Cunningham (“Cunningham™) to assist him with his management
responsibilities and various businesses. Wiseman gave Cunningham authority to sign
checks on behalf of his businesses, including the LP. Unbeknownst and unauthorized
by Wiseman and Miller, Cunningham wrote checks on behalf of the LP to one of
Wiseman’s other businesses. By February 2002, Miller and Wiseman learned about
the unauthorized checks. Within weeks after Wiseman and Miller learned of the



the LP’s termination, the eight limited partners, and their respective ownership
percentages, were Lach (27.02703%), Jonathan S. Miller (*J. Miller”) (8.5%), Harry B.
Miller (11.71171%), Harvey Morgan (1.08108%), Penny M. Miller (3.24324%), Mullens
(1.08108%), Jennifer B. Miller (8.5%) and Sophie Wiseman (5.40541%).

The LP was governed by two documents - the Certificate of Limited Partnership
(the “Certificate”)* and the Limited Partnership Agreement (the “Agreement”).* The
Certificate, which was signed by Lach, provided an expansive purpose for the LP: “The
purpose of the partnership is to enter into joint ventures and carry on the business of
leasing real property and developing and operating shopping centers.” The purpose of
the LP was not to solely exist as the general partner in MOW.

The Agreement, also signed by Lach, afforded the general partners with broad
authority including, but not limited to, the right to: (1) terminate the LP; (2) “expend the
Partnership's funds in furtherance of the Partnership business;” (3) “execute documents,
agreements, contracts, leases, etc. on behalf of the Partnership;” and/or (4) “manage the
Partnership business in all aspects, which shall include, but shall not be limited to, . ..
take such other action, execute and deliver such other documents, and perform such other

acts as the General Partners may deem necessary, appropriate, or incidental to carrying

unauthorized checks, Wiseman paid the LP back the total amount taken out by
Cunningham, plus the interest and late penalties for past due real estate taxes. Lach
presented no evidence to the circuit court that this incident involved any impropriety
by the general partners and she neither preserved nor raised this issue on appeal.

A copy of the Certificate is attached as Appendix B (R. 537-541.

* A copy of the Agreement is attached as Appendix C (R. 528-532).

*  Certificate § 2, Appendix B (R. 537).




out the business and affairs of the Partnership.” In contrast, under the Agreement and
Kentucky law, Lach, as limited partner, had no right to participate in the LP’s
management.’

Although Wiseman and Lach were married when the LP was formed, they
divorced in 1988 and have been on Very poor terms ever since.* Miller acted as a form of
mediator between Wiseman and Lach with respect to the LP's business. Sadly, in March
2002, Miller found out a previously treated cancer had returned without any hope of
treatment or cure.” With only six months to live and Wiseman’s advancing age, Miller
knew that something had to be done regarding the operation of the shopping center to
keep it a going concern.”® If Wiseman was left as sole general partner with sole control

over the management of MOW and the LP, there would no one to act as mediator

between Wiseman and Lach. Further, the LP would soon be without any general partner

due to his own rapidly failing health and advancing age. As a result, the LP would
automatically dissolve, MOW would then dissolve because it would lack a general
partner and the JV would be left without a lessee. This result could have caused a default

under the mortgage on the property'" and serious adverse tax consequences to everyone.

¢ Agreement 79 2(b) and 7(a)(2), (3) and (9), Appendix C (R. 528-530).
" Seeid. § 7(b), Appendix C (R. 530).

Deposition of Wiseman (“Wiseman depo.”) pp. 30-31.

°  Deposition of Miller (“Miller depo.”) p. 32.

" Seeid. pp. 29, 33 and 34; Wiseman depo. p. 12.

The LP borrowed money to develop the shopping center on the Property, and the
mortgage contained a substantial pre-payment penalty.

. because Wiseman would not likely be able to continue much longer as a general partner




To solve the impending problems, Miller first proposed to Wiseman that he be
removed as the active manager of the shopping center and a professional management
company be retained.? Wiseman accepted this proposal, and Equity Management
Company now handles the active management of the LP.

Miller also proposed that Mullens and J. Miller, both attorneys and already
limited partners in the LP, replace him as general partners. Three general partners
would ensure that there would be no deadlocks in voting on the LP's business. All
limited partners agreed to this change except Lach.” Instead, she proposed that her
daughter, who was not a limited partner in the LP, be added as a new general partner
instead of Mullens.’* All the partners objected to Lach's proposal."”

Faced with Lach’s obstinacy and the looming problems, the general partners had
to reorganize the relationship of the business entities to keep the shopping center a going

concern. They did so by taking lawful acts in the best interest of all the partners. Miller

2 Miller depo. p. 35.
? Seeid. p. 36

" See id. p. 38. On page 4 of her brief, Lach argues that “the proposal submitted to
Lach would permit the Miller family, which owned less than Lach’s 25% of the
shopping center, to manage and control the shopping center forever.” However, the
“Miller family,” comprised of Miller, his wife (Penny M. Miller), his son (J. Miller),
his daughter (Jennifer B. Miller), his cousin (Harry B. Miller) and his brother-in-law
(Mullens), actually owned 34.05405% of the LP whereas Lach only owned
27.02703%. In addition, the Miller family owned 36.50405% of the JV whereas Lach
only owned 27.02703%. Further, considering that all the partners of the LP were in
favor of Miller’s proposal and opposed to Lach’s proposal, Lach’s 27.02703%
ownership interest was heavily outweighed by the other 72.97297%.

Deposition of Lach (“Lach depo.”) p. 118.

' Seeid. p. 198.

7 Miller depo. p. 41.




and Wiseman first created a new entity, Appellee Man O War, LLC (the “LLC”). They
then caused the LP to transfer its asset, i.e., its interest as the general partner in MOW, to
the LLC in exchange for an interest as the sole member of the LLC. Some time after the
transfer, Miller and Wiseman caused the LP to be dissolved and then terminated the LP.
In doing so, the LP's assets, i.e., its interest as sole member of the LLC, was distributed to
the partners in a percentage identical to that partner's percentage ownership interest in the
LP. (These multiple transactions shall be referred to herein as the “Reorganization.”)
Significantly, after the exchange of interests and prior to dissolution and termination, the
LP could have continued to carry out its expansive business purpose. Contrary to Lach’s
characterization, the LP was not “converted” into the LLC.

Each partner of the LP, including Lach, was informed about the Reorganization
and was given an Assignment of Limited Liability Company Interest (the “Assignment™),
which would allow the partners to become substitute members of the LLC with full
voting rights rather than mere transferees with only economic and distribution rights. All
partners signed the Assignment other than Lach. Further, the Reorganization did not
cause a default under the mortgage or any adverse tax consequences, and each partner of
the LP has the same ownership percentage in the LLC as they did in the LP.

In the circuit court, Lach proposed two different theories as to why the
Reorganization was invalid without her consent or ratification: (1) an improper
conversion in violation of KRS 275.370; or (2) an invalid act which made it impossible to
carry on the LP’s business in violation of KRS 362.490. She claimed that the

Reorganization should be undone by the circuit court and that the parties should be

returned to their positions prior to the Reorganization. Based on the alleged improper



Reorganization, Lach maintained that the general partners breached their fiduciary duties.
Her partial summary judgment motion and Appellees’ cross-motions both went to the
issues of whether the Reorganization was valid and the general partners breached their
fiduciary duties. Lach also moved the circuit court to compel Appellees to produce
certain documents and communications between the LP’s general partners and the LP's
law firm, Greenebaum Doll & McDonald PLLC (the “Firm”), relating to the
Reorganization.

In its Order and Judgment (the “Judgment”), the circuit court concluded that the
Reorganization was legal and that the general partners did not breach their fiduciary
duties.'® The circuit court first held that the Reorganization was not in violation of KRS
275.370 because the LP was not “converted” into a limited liability company. Second,
the circuit court held that the Reorganization was not invalid under KRS 362.490 because
the Reorganization made it possible to carry on the entities’ business, and the purpose of
the LP was not to solely act as a general partner in MOW. Lastly, the request for
documents was rendered moot by the circuit court’s holding that the Reorganization was
valid. In any event, Lach was not entitled to these documents because the Firm
represented the LP, not Lach, who had sued the LP.

The Court of Appeals unanimously affirmed the Judgment in its entirety. This
matter is now before this Court on discretionary review.

The issues raised in this appeal are narrow and limited to the unique facts of this

case. It only involves legal issues — it does not involve a dispute over material facts. Nor

1}

A compact disc copy of the August 13, 2004 hearing during which Judge Lewis G.
Paisley orally ruled on the parties’ summary judgment motions is attached as

Appendix D. Appellees suggest that this Court begin its review by viewing the copy
of this oral ruling.



does this appeal involve a challenge to Lach’s economic interest because that never
changed and, since the Reorganization, Lach has received the appropriate (and
substantial) amount of distributions. Rather, this appeal solely concerns whether, under
the governing documents and Kentucky law: (1) the Reorganization was valid without
Lach’s consent; (2) the general partners breached their fiduciary duties by performing the
Reorganization; and (3) Lach is entitled to additional discovery on moot issues.

ARGUMENT

“The standard of review on appeal of a summary judgment is whether the trial
court correctly found that there were no genuine issues as to any material fact and that the

moving party was entitled to judgment as a matter of law.” Scifres v. Kraft, 916 S.W.2d

779, 781 (Ky. Ct. App. 1996). In this case, the record was uncontroverted and both the
Fayette Circuit Court and Court of Appeals properly held that Appellees were entitled to

judgment as a matter of law.

I. LACH CANNOT DEFEAT THE TRIAL COURT’S AWARD OF
SUMMARY JUDGMENT BY CLAIMING THE EXISTENCE OF
GENUINE ISSUES OF MATERIAL FACT REQUIRING A JURY
TRIAL.

As her first ground for reversal, Lach argues that she is entitled to a jury trial on
the issue of whether the general partners breached their fiduciary duties to her in
performing the Reorganization because there were outstanding issues of material fact.
Yet, in the underlying proceeding, Lach posited that there were no genuine issues of
material fact by moving for summary judgment on her claims. Kentucky law is well-
established that Lach cannot maintain this “completely inconsistent posture.”

In BTC v. BTC Leasing, Inc., 685 S.W.2d 191, 193 (Ky. Ct. App. 1984), the court

held that an appellant which moved the trial court for summary judgment cannot defeat




the entry of summary judgment in favor of the appellee by claiming that there was a
genuine issue of material fact because this is “a completely inconsistent posture.” This

Court, in Healthwise of Kentucky, Ltd. v. Anglin, 956 S.W.2d 213, 215 (Ky. 1997), cited

approvingly to BTC in finding that the appellant could not argue on appeal that the trial
court’s award of summary Judgment was not final and appealable as the appellant had
moved the‘trial court for summary judgment on the ground that there were no genuine
issues of material fact and the action only involved questions of law.

Because Lach moved the trial court for summary judgment, she cannot now take
the “completely inconsistent posture” that there are outstanding genuine issues of
material fact requiring a jury trial. Nor can Lach reconcile these positions by contending
that the purported claims upon which she asserts she needs additional discovery were not
encompassed in her summary judgment motion because, as reflected by the record, all
facets of her claims were raised therein. On February 2, 2004, Lach moved for partial
summary judgment on her claims that: the alleged conversion without consent was in
violation of Kentucky statute; the alleged conversion was otherwise invalid and contrary
to law; and, the general partners attempt to allegedly convert was a breach of their
fiduciary duties. In addition, as shown by Lach’s Reply in Support of [her] Motion for
Summary Judgment, Lach argued that the general partners breached their fiduciary duties
by: colluding to effect a “freeze out;” doing indirectly what they could not do directly;
engaging in self-dealing; and, hand-picking their successors. Thus, Lach unequivocally
claimed that there were no genuine issues of material fact concerning all of her claims.

If Lach truly believed that genuine issues of material fact concerning her claims

still needed to be discovered, then she would not and should not have moved for






































































