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INTRODUCTION

Appellants, Shirley Lach, individually and on behalf of Man O War Limited
Partnership (“Lach”), hereby file .this Reply Brief. Ironically, Appellees claim there are
no disputed issues of material fact, then spend seven pages of their Brief setting forth
their version of the facts. The different statements of the case set forth in the two briefs
vividly illustrates that there are disputed issues of material fact in this case and that
Lach is entitled to reversal and remand for a jury trial on her claims.

ARGUMENT. |
L Shirley Lach is entitled to either entry of judgment in her favor on the
motion for partial summary judgment or a trial on her claim for breach

of fiduciary duty.

Lach argued in her initial Brief that she is entitled to entry of a summary
judgment in her favor because the general partners breached their duties by converting
the limited partnership to the limited liability company (LLC) without her consent. The
general partners’ actions were beyond their authority under the law and the
partnership agreement. However, should the Court disagree with this argument, Lach
is still entitled to a remand for trial on the issue of whether the general partners violated
their fiduciary duties to her. Their actions, even if “technically” in compliance with

Kentucky law and the partnership agreement, were done for the improper purpose of

freezing her out of the limited partnership.



Appellees claim that Lach is barred from arguing that she is entitled to a jury
trial because she filed a motion for summary judgment in the trial court and did not
seek a jury trial in her Complaint.l This argument is simply wrong.

First, Lach’s motion in the trial court was only for partial summary judgment, on
the grounds that the general partners lacked authority to converf the limited
partnership to the LLC without her consenf. The facts regarding that issue are
uncontroverted. However, Lach is entitled to a trial to determine if_ the general partners
breached fiduciéry dutieé based on tfleir rnotiv;tion td freeze her out, even if their
actions were technically permitted. The general partners’ motives for converting the
limited partnership to the LLC (to “freeze-out” Lach) were disputed by the Appellees
(even though documents produced specifically declared that motivation).

Appellees’ argument must also be rejected because under Kentucky law, a party
may make a rﬁotion for summary judgment and also claim that there are material issues
of fact to be tried if the summary juvdgment is denied. Kentucky’s highest court in
Mutual Insurance Company of New York v. Hilander noted:

It may be said in passing that notwithstanding appellant made the motion

for summary judgment, it may in a proper case insist on appeal that there

was really an issue of a material fact and therefore was not a proper case

for summary judgment. 2

Had the trial court not erred in granting Appellees’ summary judgment on the

breach of fiduciary duty claims, Lach would have been allowed to seek a jury trial, even

if not requested in the initial Complaint. Under CR 39.02 a trial court has authority to

1 Appellees’ Brief, pp. 7 - 9.
2403 S.W.2d 260, 264 (Ky. 1966).

—



order a jury trial of any issues upon motion. Such motions are to be liberally granted.?
That liberality goes so far as to allow such motions on the very day of trial.4

The record supports Lach’s claim that the general partners were trying to convert
the limited partnership to the LLC to freeze her out, despite their denials. Robert Miller
admitted the general partners sought to convert the limited partnership to an LLC:

And to solve that problem, your firm (Greenebaum Doll & MacDonald)

converted it further, which it doesn’t appear anywhere in this complaint,

from a limited partnership to an LLC, which my understanding has that

effect, as well as solves other unlikely but potential problems with

business entities.5

He later repeats the same admission:

Q. Okay. And with regards to that there was a conversion from the
partnership to an LLC; is that correct?

A. Yes.6

Appellees’ Brief tries to sanjtize.the effort to convert to the LLC by calling it a
“reorganization” and by claiming that Robert Miller’s use of the phrase “conversion”
was due to his ill health? The record contradicts that claim. Robert Miller's May 29,
2002 letter to the limited partners states: “Enclosed is a package of documents, whose
net effect is to switch our partnership into an LLC.”® The letter from the limited

partnership’s counsel to Lach’s counsel asserts: “The general partners determined that

3 7 Philipps and Kramer, KENTUCKY PRACTICE RULES OF CIVIL PROCEDURE ANNOTATED,
Rule 39, pp. 30-31.

4 Division of Parks v. Hines, 316 SW.2d 60 (Ky. 1958).

5 Robert S. Miller deposition, p. 30

6]d. at 35.

7 Appellees’ Brief, p. 3.

8 Shirley Lach Affidavit, Tab II. This Affidavit is Exhibit 3 to Appellant’s main Brief.




a conversion to a Limited Liability Company (LLC) was in the best interest of the
partnership.”?

Other documents show that the goal of the conversion was to “freeze-out” Lach.
The April 24, 2002 letter from the limited partnership’s counsel to its CPA identified the
“goal” of conversion to an LLC was to remove Lach’s rights of consent:

As we discussed earlier this week, we have been asked to reconsider a

restructuring of Man-O-War Limited Partnership, a Kentucky limited

partnership (Limited Partnership), with the goal of eliminating the ability

of any one limited partner of Limited Partnership to prevent any action of

the Limited Partnership necessary to insure it continues to be a going

concern by voting against such action.10
In fact, it was the original billings from counsel for the limited partnership that
introduced the phrase “freeze out.” That term was deleted from later versions of those
same billings. The Appellees now prefer the word “Reorganization”, but at the time of
these events the words of choice by the general partners and their counsel were
“convert” and “freeze-out.”

Appellees now deny the “freeze-out” motive expressed in the documents and
instead claim that the conversion to the LLC was necessary to keep the business of the
limited partnership going. However, the contemporaneous documents show that the
conversion was not necessary. There were other alternatives which would not involve

taking away Lach’s consent rights. The March 15, 2002 letter from the limited

partnership’s counsel to a general partner identified at least two other means to

9Id. at Tab NN.
10 Id. at Tab FF.



continue the business with consent of the partners.!! Converting the limited partnership
to an LLC was offered only as one alternative. The general partners selected the option
that protected their self interests and those actions are not protected by the “business
judgment rule.”12

The undisputed evidence establishes that the general partners acted beyond their
authority in converting the limited partnership to the LLC. Thus, Lach was entitled to
have her motion for partial summary judgmeht granted. But at a minimum, if this
Court rules that the conversion to the LLC was within the technical power of the
general partners, then Lach is still entitled to have a jury decide if the general partners
used the conversion to install their hand-picked successors, and perpetuate their
families’ control of this business, while freezing out Lach.

IL The conversion of the limited partnership to the LLC was not valid
under Kentucky law.

The Appellees attempt to justify the conversion of the limited partnership to the
LLC by claiming that the general partners had the technical power to accomplish the
individual steps they took. But even if that is so, the general partners improperly
ignored the limits on their authority to accomplish the underlying purposes.

The applicable Kentucky partnership act prohibits the general partners from
exercising their power where the result makes it impossible for the partnership to
continue its business. General partners have the authority to exercise that power only

by obtaining the consent of the limited partners. The statutes also limit the authority of

11 Jd. at Tab BB.
12 Wirum & Cash Architects v. Cash, 837 P. 2d 692 (Alaska 1992).



the general partners to exercise their powers except in ways that are “for apparently
carrying on in the usual way the business of the partnership.”13

Moreover, while any particular act in the creation of the LLC here may have been
technically authorizeci by the partnership agreement, the agreement also contained
standards that limited the general partners’ authority to exercise that power. For
example, the agreement required that the general partners” actions be “in furtherance of

L/

the partnership business,” “on behalf of the partnership,” and “necessary, appropriate
or incidental to carrying out the business and affairs of the partnership.” The general
partners’ actions here did not further the partnership business and were not in the
interest of the partnership.

Appellees assert that the conversion to an LLC was required to keep the business
in operation and that there was nothing to prevent the limited partnership from
continuing operation after the LLP was formed (other than the fact all its assets had
been drained). That argument strains credibility. The general partners’ plan from the
beginning was to dissolve the limited partnership and transfer all of its business to the
LLC. The underlying goal was to prevent Lach from having any influence over who
would manage the entity and to deprive her of her rights to vote on the terms of any
conversion of the limited partnership. Appellees’ post hoc efforts to recharacterize their
decision should be rejected.

Appellees also attempt, unsuccessfully, to challenge the authorities relied upon

by Lach in her Brief, which demonstrate that what the general partners did was

13 KRS 362.190 (1)-(2).



unlawful. Newburger Lobe & Co., Inc. v. Gross'* specifically states that a transfer of all
assets of a limited partnership violates the provision of the Uniform Partnership Act
that prohibits actions which make it “impossible to carry on the ordinary business of
the partnership.” Newburger applied that principle even though the partnership
agreement stated that the general partners could terminate the partnership and
delegated to the general partners the authority to manage the business, holding such
general delegations of authority (which are like those in the partnership agreement in
this case) do not authorize the general partners to engage m conduct that makes it
impossible to carry on the ordinary business of the partnership.

Mist Properties v. Fitzsimmons Realty Co.15 is not inconsistent, aé Appellees claim.
The Newburger court refused to apply Mist Properties to a general grant of management
powers in a partnership agreement. In Mist Properties the action being challenged by
the limited partners was the general partners’ conveyance of partnership real property.

But the partnership agreement gave the general partners the specific authority to

-transfer partnership property to a nominee for purposes of mortgaging the property.

Thus, because the challenged act was specifically authorized by the partnership
agreement, Mist Properties ruled that the limited partners had consented (by signing the
partnership agreement). Newburger refused to extend Mist Properties to a general
authorization for the general partners to terminate the partnership and manage the

business.

14563 F.2d 1057 (2d Cir. 1977).
15228 N.Y.S. 2d 406 (Sup. Ct. 1962).




The Man O War agreement did not contain a specific authorization to allow the
general partners to transfer all of the assets of the limited partnership to another entity
which is what they did here. Therefore, the limited partners’ consent was required.

In Newburger, the general partners created a corporation and transferred the
assets of the limited partnership into that corporation. The court ruled this violated § 98
of the New York Partnership Law (which parallels KRS 362.490) unless all limited
partners gave their consent:

Relying on Mist Properties . . . Persky argues that the transfer [of

partnership assets to the corporation] did not violate section 98 because

the partnership agreement provided that the general partners could

terminate the partnership prior to its natural expiration date and

delegated to the general partners the authority to manage the business.
We disagree. 16

The court further held that the transfer of all the partnership’s assets to the new entity,
with new management and different rights between the parties, went far beyond any
power granted the general partners to terminate or manage the business.

III. The Court has the authority to set aside the transfer and return the
assets to the limited partnership.

The Appellees assert their improper transaction should not be set aside and
indeed that the Court lacks authority to do so.17 In fact, this remedy is within the clear
equitable powers of the court:

It is sometimes also said that equity will consider undone that which

never ought to have been done, and that the hand of equity has two sides;
with one it creates that which should have been created but was not, and

16 Newburger, 563 F.2d at 1074.
17 Appellees’ Brief, pp. 22 - 24.



with the other it wipes away that which was attempted but should not
have been.18

In making their argument, Appellees also misinterpret Fortugno v. Hudson
Manure Co.?® In Fortugno, the partnership assets were improperly converted into
corporations. The appellate court ruled that the appropriate remedy was to return the
partnership assets:

Where such acts [incorporating a partnership] are not ratified by the other

partners, the property remains that of the partnership and may be traced

into the corporations; the new corporation need not be dissolyved (it may

remain the organization of the parties who incorporated it), but no assets

of the partnership can remain in it.20

Newburger does not stand for the proposition that reversal of the transfer of
assets is an improper remedy. That relief was not granted because the court ruled that
it “would be unwarranted within the context of this case.”2! Unlike Lach, the limited
partners in Newburger had withdrawn. Here, on the other hand, Lach seeks to assert her
rights as a limited partner and to undo what the general partners have wrongfully
done. The equitable rescission of the transfer of assets is an appropriate remedy.

IV. Lach was entitled to discovery on her claims for breach of
fiduciary duty, including the right to challenge allegedly
privileged documents before summary judgment was entered
against her.

In the trial court, Lach sought discovery, including testimony, from the attorneys

for the partnership and their staff, to get to the bottom of the purposes behind the

18 17 AMERICAN JURISPRUDENCE 2D, Equity §116.
19144 A.2d 207 (N.]. App. 1958).

20 ]d. at 216.

21 Newburger, 563 F.2d at 1073, (emphasis added).



conversion of the limited partnership to the LLC and with respect to the claims relating

to the employment of Keith Cunningham which involved that same law firm.22 Lach

was seeking additional facts concerning the conversion of the limited partnership that
were in the possession of attorneys for the limited partnership.

Appellees argue that these issues are moot because they were properly awarded
summary judgment and that the documents that have not been produced are
privileged.22> However, Lach is entitled to a trial on her claim for breach of fiduciafy
duty. Thus, these fnattérs éfe not moot. Moreover, Lach réqUests 'fhe Court to instruct
the trial court to grant her Motion in Limine permitting her to obtain these documents,
for which Appellees inappropriately claim the attorney-client privilege.

CONCLUSION

Lach requests the Court to grant relief as set forth in her main Brief herein.
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