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INTRODUCTION

Appellants, Shirley Lach, individually and on behalf of Man O War Limited
Partnership (“Lach”), hereby file .this Reply Brief. Ironically, Appellees claim there are
no disputed issues of material fact, then spend seven pages of their Brief setting forth
their version of the facts. The different statements of the case set forth in the two briefs
vividly illustrates that there are disputed issues of material fact in this case and that
Lach is entitled to reversal and remand for a jury trial on her claims.

ARGUMENT. |
L Shirley Lach is entitled to either entry of judgment in her favor on the
motion for partial summary judgment or a trial on her claim for breach

of fiduciary duty.

Lach argued in her initial Brief that she is entitled to entry of a summary
judgment in her favor because the general partners breached their duties by converting
the limited partnership to the limited liability company (LLC) without her consent. The
general partners’ actions were beyond their authority under the law and the
partnership agreement. However, should the Court disagree with this argument, Lach
is still entitled to a remand for trial on the issue of whether the general partners violated
their fiduciary duties to her. Their actions, even if “technically” in compliance with

Kentucky law and the partnership agreement, were done for the improper purpose of

freezing her out of the limited partnership.



Appellees claim that Lach is barred from arguing that she is entitled to a jury
trial because she filed a motion for summary judgment in the trial court and did not
seek a jury trial in her Complaint.l This argument is simply wrong.

First, Lach’s motion in the trial court was only for partial summary judgment, on
the grounds that the general partners lacked authority to converf the limited
partnership to the LLC without her consenf. The facts regarding that issue are
uncontroverted. However, Lach is entitled to a trial to determine if_ the general partners
breached fiduciéry dutieé based on tfleir rnotiv;tion td freeze her out, even if their
actions were technically permitted. The general partners’ motives for converting the
limited partnership to the LLC (to “freeze-out” Lach) were disputed by the Appellees
(even though documents produced specifically declared that motivation).

Appellees’ argument must also be rejected because under Kentucky law, a party
may make a rﬁotion for summary judgment and also claim that there are material issues
of fact to be tried if the summary juvdgment is denied. Kentucky’s highest court in
Mutual Insurance Company of New York v. Hilander noted:

It may be said in passing that notwithstanding appellant made the motion

for summary judgment, it may in a proper case insist on appeal that there

was really an issue of a material fact and therefore was not a proper case

for summary judgment. 2

Had the trial court not erred in granting Appellees’ summary judgment on the

breach of fiduciary duty claims, Lach would have been allowed to seek a jury trial, even

if not requested in the initial Complaint. Under CR 39.02 a trial court has authority to

1 Appellees’ Brief, pp. 7 - 9.
2403 S.W.2d 260, 264 (Ky. 1966).
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