


INTRODUCTION
This is a case involving a limited partner in a limited partnership.
Appellant, Shirley Lach, seeks a jury trial on the question of whether the General
Partners breached their fiduciary duties to her by converting the limited
partnership to a limited liability company without her consent, or, in the
alternative, for summary judgment on her claims for return of the asset to the

limited partnership.



STATEMENT CONCERNING ORAL ARGUMENT

The Appellant, Shirley Lach, desires an oral argument in this case. This
appeal raises fundamental issues concerning the power of general partners in a
limited partnership to alter the form of the entity from a limited partnership to a
limited liability company, over the objection of a limited partner who owns a
25% interest in the limited partnership. This appeal also involves issues
concerning the fiduciary duties of general partners to the limited partnership and
to the limited partners. Documents discovered in the case indicate that a primary
motivation behind the conversion of the limited partnership was to “freeze out”
Lach and take from her the right, as limited partner, to object to certain actions
by the general partners. This questions raised by this case involve important

policy considerations that require a full airing in an oral argument.
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STATEMENT OF THE CASE

Appellant, Shirley Lach, was a limited partner in Man O War Limited
Partnership (“MOW, LP”) from its creation in 1986 until its purported dissolution in
2002.1 Robert Miller and Lynwood Wiseman were the General Partners of MOW, LP2
The conversion of MOW, LP to a limited liability company, now called Man O War
LLC, without Shirley Lach’s consent, is the basis for this action.

The underlying transaction

Many years ago, Lach and her former husband, Lynwood Wiseman, acquired the
real estate where the Man O War Shopping Center in Lexington Kentucky is now
located.®> Linda Poole Maggard also owned an interest in the property.4 At Lach’s
suggestion, the owners sought and obtained commercial zoning approval for the corner
of the property which became the shopping center.5 The remainder of the property was
developed for residential use.6 Wiseman, Maggard, and Lach hired Robert Miller, an
attorney with the law firm of Miller, Griffin & Marks, as counsel in the rezoning and

development process.” After rezoning and construction of the shopping center, the

1 Transcript of Record (hereinafter “TR”) 701, Affidavit of Shirley McVay Lach
(hereinafter “ Affidavit”), at 703 § 13. A copy of Lach’s Affidavit and its attachments is
Appendix 3 to this Brief.

2]d.

31d. at § 3.

41d. at § 4.

51d. at 9 5.

6 Id.

71d. at g 6.




property became quite valuable (it was appraised in December 1987 at a value of
$14,380,000).8

In 1986 Robert Miller (or his law firm) prepared a limited partnership agreement
for MOW, LP. The Limited Partnership managed the shopping center. Lach signed the
limited partnership agreement based upon Miller’s advice and recommendation. At the
time, Lach did not realize that Miller had named himself and Wiseman as the “General
Partners.”® Miller at this time owned approximately 17% of the Limited Partnership.10
Miller assumed and maintained the leadership role in MOW, LP from the time it was
created in 1986 until shortly before his death in 2002.11

While Lach was a “limited” and not a General Partner, she nonetheless had
specific rights given to her under the terms of the Limited Partnership Agreement and
Kentucky statutes. Specifically, certain actions of the Partnership required the consent
of all limited partners, including Lach.’2 Thus, although she did not actively participate
in the management of the Partnership, Lach had control over certain of its decisions.
One of the actions that the Limited Partnership could not undertake without
unanimous consent was the appointment of a new General Partner. The effect of this
provision was to force the General Partners to appoint a new General Partner who was

acceptable to all owners of the company.

81d. at § 8.

91d. at § 13.

10]d. at § 15, Tab E.

114 at | 14.

12TR 1, Complaint, Appendix 1.




Wiseman, Maggard, Lach and others!3 also formed a “joint venture” which was
named “Richmond Road / Man O War Associates,” to own the real estate.!4 This joint
venture continues to own the real estate under the shopping center.’> The Joint Venture
Agreement for "Richmond Road / Man O War Associates" was also prepared by Robert
Miller or his law firm and executed at his recommendation.16

In 1988 Wiseman and Lach divorced. In their Separation and Property
Settlement Agreement, Wiseman and Lach each kept their respective one-fourth
interests in the two entities.’” The same year Maggard sold her interest in each of the
two entities to nine other people.18

Miller contacted Lach in April, 2002 and asked her to meet with him about the
shopping center. She did. At the meeting, Miller asked Lach to sign a document he had
already prepared which would name Wiseman, Jeffrey Mullens (brother-in-law of
Robert Miller) and Jonathan Miller (son of Robert Miller) as the new General Partners of
MOW, LP. The document provided that when Wiseman died “the two ;‘emaining
general partners will select a new general partner ...”19 Thus, the proposal submitted to

Lach would permit the Miller family, which owned less than Lach’s 25% of the

3 The other venturers were Central Bank and Trust Company as Trustee for the
Voluntary Contribution Plan of Robert S. Miller, Central Bank and Trust Company as
Trustee for the Voluntary Contribution Plan of Harry B. Miller, Jr. and Jeffrey I.
Mullens, Trustee of the Mullens Irrevocable Trust.

14 Appendix 3, Affidavit, at 9 13.

Bld atg7.

16 ]d. at § 11.

171d. at 9.

18]d. at 15.

19Id. at § 58.




shopping center, to manage and control the shopping center forever. The Millers would
have two of the three General Partners while Wiseman was alive. Upon Wiseman's
death, Jonathan Miller and Jeff Mullens would select the third General Partner .20

Lach decided it would be best if one of the three General Partners controlling the
shopping center was a person outside the Miller family. Accordingly, she responded to
Miller with a draft of an agreement substituting her daughter, Sherri McVay (who is an
attorney) as a General Partner instead of Jeffrey Mullens.?! Lach’s suggested alternative
was rejected. Instead, Miller began working with Phillip Scott, of the law firm of
Greenebaum, Doll & McDonald, to accomplish the result he had proposed and which
Lach had rejected.

On April 24, 2002, Scott, as counsel for MOW, LP, wrote a letter to Sam Brown,
the CPA for the partnership.22 Mr. Scott probosed a plan to restructure the company in
a way that would eliminate Lach’s ability to have any say in any decisions of the
company. The letter speaks clearly about the intent behind the proposed plan:

As we discussed earlier this week, we have been asked to consider a

restructuring of Man O War Limited Partnership, a Kentucky limited

partnership (Limited Partnership), with the goal of eliminating the
ability of any one limited partner of the Limited Partnership to prevent

any action of the Limited Partnership necessary to ensure it continues to
be a going concern by voting against such action...

* % % % %

Any of the limited partners who refuse to sign the Operating Agreement
would be treated as transferees of an interest in the LLC and would not be

20 Id. at § 58 - 59.
21 1d. at 9 60.
22 A copy of this letter is attached as Appendix 4.




admitted as members of the LLC. As mere transferees, they would not

have any voting rights with respect to the LLC, although they would

have economic rights and be entitled to distributions from the LLC... 23

One of the options proposed by Scott was to create a limited liability company
(“LLC”) and transfer the assets of MOW, LP into that company. Scott’s letter expressly

recognized the risk of such a maneuver:

.--however, whether the general partners have the authority to transfer all
of the assets of the partnership without the unanimous consent of the

limited partners is not clear under the Limited Partnership Agreement or
Kentucky partnership law.24

Lach was not aware of the plans proceeding behind her back to eliminate her
voice in the operation of the limited partnership. Neither Scott (who represented MOW,
LP) nor Brown (MOW, LP’s accountant) discussed the proposed limited liability
company with her. Ironically, however, MOW, LP paid Scott to come up with the plan
which would in effect freeze Lach out. 25

In May 2002, Miller and Wiseman, as General Partners of MOW, LP, and in
accord with the scheme devised by Scott, moved to change control of the limited
partnership without obtaining the consent of all the limited partners, in particular
Lach.% This act was taken to advance their goal of excluding Lach from any voice in the

management of the business.”? Miller and Wiseman accomplished their goal by

creating a new limited liability company, Man O War Management, LLC.

 Id. (emphasis added).

2 ]d.

» Appendix 3, Affidavit, at Y 63.
2 Id. at ¥ 63-64.

27 1d. at Y 64-65.




Without notice to Lach and without any meeting with the limited partners,
attorney Scott filed Articles of Organization for Man O War Management, LLC with the
Kentucky Secretary of State on May 17, 2002.2 Thereafter, Miller and Wiseman
transferred all assets of MOW, LP to the LLC, and then dissolved the limited
partnership. Each limited partner was given a membership interest in the LLC.29

In order for Miller and Wiseman to ensure control of the new LLC and to exclude
Lach, the operating agreement for the new company named Wiseman, Jeffrey Mullens,
and Jonathan Miller as “Managing Members.”30 The end result was that Man O War
Management, LLC,V with all the assets of MOW, LP, was now under the complete
control of Wiseman and the Miller family. Lach was excluded -- exactly the goal which
Miller and Wiseman had been seeking all along.

The Circuit Court Action

in the Fayette Circuit Court asserting that the transfer of all the assets of MOW, LP to
Man O War Management, LLC (now known as Man O War, LLC) violated Kentucky
law because the General Partners did not obtain the consent of all limited partners to
the transfer3! Lach’s Complaint also charged that the General Partners had breached

their fiduciary duties to her as a limited partner.32

2 Id. at § 64.

21d. at  66.

301d. at § 92B.

3 TR 1, Complaint; TR 134, First Amended Complaint; TR 619, Second Amended

Complaint.
32 Id,

' When Lach learned of the actions of Wiseman and Miller, she filed a Complaint




Lach asked the Fayette Circuit Court for summary judgment on the basis that
Miller and Wiseman'’s acts violated Kentucky law and constituted a breach of fiduciary
duty.3® Appellees. filed a cross-motion for summary judgment.3* Lach objected to the
entry of summary judgment in favor of the LLC, arguing that if her summary judgment
was not granted, she was entitled to discovery before the LLC’s motion could be
granted. The Circuit Court ruled that the dissolution of the limited partnership and
transfer of all assets to the limited liability company was not contrary to Kentucky law
and granted summary judgment to the Appellees3> The trial court further denied the
motion to compel discovery from the Greenbaum law firm, without offering any
reasons for its decision.36

Lach promptly appealed to the Kentucky Court of Appeals.3”

The Court of Appeals opinion

The Court of Appeals concluded that the transfer of the sole asset of MOW, LP to
Man O War Management, LLC did not constitute a “conversion” within the meaning of
KRS 275.370.38 Moreover, the Court determined that the Limited Partnership was still

capable of operating after the transfer of its asset, and thus the transter did not violate

3 TR 302, 701 - 1026.

34 TR 669.

% TR 1103; a copy of the Circuit Court opinion of August 30, 2004, is included as
Appendix 2.

3 Id. at p. 2.

37 TR 1107.

% A copy of the Court of Appeals opinion, rendered November 23, 2005, is included as
Appendix 1; the reference here is to p.- 4.




KRS 362.490(2).3° The Court of Appeals further held that the General Partners did not
breach their fiduciary duties to Shirley Lach because she received the same ownership
percentage in the new entity as she had owned in the old entity.40 Finally, based on
these conclusions, the Court of Appeals decided that the attorney client privilege issue

regarding document production was moot.41

ARGUMENT

L. Shirley Lach was entitled to have a jury decide if the General
Partners of MOW, LP violated their fiduciary duties to her as a
limited partner in developing a plan to “freeze her out.”4

This Court has long upheld the right of limited partners to be protected from
overreaching by general partners. The general partner has a fiduciary obligation to the
limited partner.# Here, Wiseman and Miller owed a fiduciary duty to all the limited
partners, including Shirley Lach. Lach believes that the trial court should have
concluded, as a matter of law, that the General Partners violated their fiduciary duty to

her. At a minimum, Lach is entitled to have a jury consider that question. Breach of

fiduciary duty is precisely the sort of question that requires a jury determination.4

¥1Id atp.6.

40 Id.

1]d atp.7.

#> This argument was preserved in Motions and Notice (TR at 1063), Supporting
Memorandum of Law for Plaintiffs in Support of Partial Summary Judgment on Breach
of Fiduciary Duty by General Partners (TR at 315) and Reply in Support of Plaintiffs’
Motion for Summary Judgment (TR at 683).

43 Marsh v. Gentry, 642 SW.2d 574 (Ky. 1982); Monin v. Monin, 785 S.W. 2d 499 (Ky. App.
1989).

4 See, Priestley v. Priestley, 949 S.W.2d 594, 598 (Ky. 1997).




If a general partner acts without authority, that is a breach of his fiduciary duty.
No Kentucky cases have looked at the exact scenario presented here, but cases from
other jurisdictions are instructive. For example, in Anthony v. Padmar, Inc., the court
ruled that the general partners breached fiduciary and contractual duties owed to the
limited partners by causing the partnership to sell its property without actual
authority.#> Because of a flaw in the voting process, the general partners did not have a
majority vote to sell the assets of the partnership. The appellate court ruled: “Iwle,
accordingly, affirm the trial court's ruling that the general partners sold the
partnership’s assets without actual authority in violation of their contractual and
fiduciary duties.”46

Considering a transaction where the general partners transferred the assets of a
limited partnership to another entity without the consent of all limited partners, another
court concluded such conduct was a breach of fiduciary duty.#” In that case, the court
concluded that even though 23 of 25 limited partners had agreed wi'th the transfer, the
general partner violated his fiduciary duties to the two non-consenting limited partners,
since the consent of all partners was required.48

The Court of Appeals in this case correctly stated Kentucky law: “partners have

the duty to act with the utmost good faith to all other partners.”# The Court’s

4 Anthony v. Padmar, Inc. 465 S.E.2d 745 (S.C. App. 1996).

46 Id. at p. 751-52.

¥ Gundelach v. Gollehon, 598 P. 2d 521 (Colo. App. 1979).

48 ]d. at 523.

¥ Appendix 1, p. 6, quoting Axton v. Kentucky Bottlers Supply Co., 159 Ky. 51, 166 S.W.
776,778 (1914).





























































