


STATEMENT CONCERNING ORAL ARGUMENT

Appellees/Cross-Appellants agree that oral argument would be helpful to

® the Court and the parties. Accordingly, Appellees/Cross-Appellants request that the

Court permit oral argument in this appeal.
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COUNTERSTATEMENT OF THE CASE

Factual Context: While this appeal is not dependent on a precise
rendition of the facts, Appellees/Cross-Appellants (hereinafter referred to as the
“Appellees”) prefer to provide their own Counterstatement of the Case to simply give the
Court some context. The trial court has not permitted any discovery or prosecution of the
underlying case against Deputy Sheriff Leland Cox while this issue regarding the Shenff
is on appeal, so this Counterstatement of the Case is derived from just the Affidavit of
Jason Cross filed in Barren Circuit Court on March 5, 2004, and the Affidavit of Leland

Cox filed February 7, 2003.

On September 3, 2000, at around 9:30 a.m. Appellee Jason Cross was on
duty as a Trooper with the Kentucky State Police. He was in his cruiser in the vicinity of
U.S. Highway 31-E and Kentucky Highway 70. He received a call on the radio from
Trooper Christopher A. Spradlin, another Appellee in this case. Trooper Spradlin
informed Trooper Cross that he had received a call for assistance from Barren County
Deputy Sheriff Leland E. Cox. Deputy Cox had been ordered to locate a Mr. David Price

and to execute an arrest warrant on Mr. Price.

Trooper Spradlin and Deputy Cox were in separate police cruisers. They

both drove their cruisers to Trooper Cross’ location so that they could coordinate their

efforts. At that time Deputy Cox informed the Troopers that Mr. Price was difficult to




capture and had evaded Deputy Cox in the past. After the meeting all three officers

drove their three cruisers to various locations trying to find Mr. Price.

At around 11:15 a.m. all three officers were driving north on the Hiseville-
Park Road in Barren County. Trooper Spradlin was in front; Trooper Cross’ cruiser was
second in line; and Deputy Cox was behind him. They were all looking for the residence
of Mr. Price’s sister. They were driving very slowly. Trooper Spradlin then pulled ahead
about a hundred yards. Deputy Cox then pulled his cruiser into the left-hand lane next to
Trooper Cross’ cruiser and told him through the windows that an oncoming truck was the
vehicle they were looking for. Trooper Cross turned on his blue lights and then pulled

his cruiser forward at an angle blocking the southbound lane.

The southbound truck came to a stop approximately thirty yards from
Trooper Cross’ cruiser. Trooper Cross got out of his cruiser. At this time Mr. Price
exited the truck and started running north along the edge of the southbound lane toward
Trooper Spradlin’s cruiser. Trooper Cross began to chase after Mr. Price on foot. He
then noticed that Trooper Spradlin was outside his cruiser so Trooper Cross yelled,

“Chris, he’s coming at you!”

Mr. Price then decided to turn about ninety degrees to the left and run into

a field next to the road. Trooper Spradlin began running after Mr. Price. Trooper Cross

ran into the field and continued to pursue Mr. Price. The field was flat and dry. The




ground was relatively hard. There was just grass growing in the field at about eight
inches in height. It appeared to be a hay field that had been recently harvested. Both

Trooper Spradlin and Trooper Cross were able to start catching up with Mr. Price.

While Trooper Spradlin and Trooper Cross were chasing Mr. Price on
foot, Deputy Cox pulled his cruiser into the field behind them. The Troopers could not
see Deputy Cox’s cruiser coming up behind them and Deputy Cox did not have on his
siren. Deputy Cox intended to assist in the chase by circling around in front of Mr. Price
and cutting off Mr. Price’s escape route. The conditions of the field made it easy and
appropriate for Deputy Cox to use his cruiser in this effort to assist. Unfortunately,
Deputy Cox did not circle around in front, he drove his cruiser right behind the two

Troopers and Mr. Price who were on foot.

Trooper Spradlin reached Mr. Price first and dived at Mr. Price’s feet from
behind. Trooper Spradlin was only able to trip up Mr. Price slightly. But, that was
enough to allow Trooper Cross to catch Mr. Price within four or five more steps, grab
him around the neck, and begin to bring him down. Just before that very moment Deputy
Cox had driven his cruiser so as to run into Trooper Spradlin who was on the ground. As
Trooper Cross grabbed Mr. Price and was falling to the ground with him, Deputy Cox’s
cruiser came up behind and hit Trooper Cross in the back with the front left-hand fender

of the cruiser. This knocked Mr. Price out of Trooper Cross’ arms. As Trooper Cross

was going to the ground, the full side of the cruiser continued to impact im. He




continued to fall as the cruiser sped by and was then hit by the left rear tire of the cruiser.
His uniform still has the tire tracks where the tire partially ran over his back. Deputy Cox

then brought the cruiser to a stop and the three officers were able to arrest Mr. Price.

After Mr. Price was secured Troopers Cross and Spradlin were taken to
the T.J. Sampson Hospital in Glasgow. Since that time Trooper Cross, in particular, has
had to have extensive back surgery that has been only minimally effective. He is now

disabled and in constant, severe pain.

Procedural History: Suit was filed by Appellees in Barren Circuit Court,
Division I, against Leland Cox individually and as Deputy Sheriff, Deputy Cox’s known
and unknown insurance carriers, Barney Jones individually and as Sheriff of Barren
County, and Sheriff Jones’ known and unknown insurance carriers on August ,] 7, 2001.
[Copy of Cpmpliant attached as Exhibit A] Counsel for Sheriff Jones moved Judge
Phillip Patton to dismiss the entire civil action for various reasons. Judge Patton granted
~ the motion in part, dismissing Sheriff Jones on the basis of governmental immunity.
[Opinion and Order, 4/10/2003; copy attached as Exhibit B] Counsel for Appellees
moved Judge Patton to vacate, alter, or amend the Opinion and Order of April 10, 2003.
Judge Patton then caused another Opinion and Order to be entered on May 9, 2003.
[Copy attached as Exhibit C] Appellees’ motion to vacate, alter, or amend the May

Opinion and Order was denied. Notice of Appeal regarding the Sheriff was filed on June

9, 2003. On August 5, 2005, a unanimous panel of the Court of Appeals consisting of










































































































