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ARGUMENT
Appellants/Cross-Appellees, Barney Jones, Individually and as Sheriff of Barren
County and Unknown Insurance Carrier of Barney Jones, (hereinafter collectively
referred to as “Sheriff Jones™) adopt, restate, reiterate and incorporate by reference as if
fully stated herein their entire Supreme Court Brief including Exhibits previously filed

herein.

L THE OFFICE OF SHERIFF IS A CONSTITUTIONALLY
CREATED REPRESENTATIVE OF THE COMMONWEALTH
OF KENTUCKY AND/OR THE COUNTY AND IS ENTITLED
TO SOVEREIGN/ ABSOLUTE IMMUNITY AS A MATTER OF
LAW.
There is no issue among the parties that in the Commonwealth of Kentucky a
county government is immune from tort liability. “This Court has repeatedly enunciated
the general rule that a county has the same sovereign immunity as the state.... [CJounties

are unincorporated political subdivisions of the state, pre-existing its formation, whose

existence is provided for...in...the constitution.” Yanero v. Davis, 65 S.W.3d 510 (Ky.

2001); Franklin County, Ky v. Malone, 957 S.W.2d 195 (Ky. 1997), overruled on other

grounds by Com. v. Harris , 59 S.W.3d 896 (Ky. 2001); See also Kentucky Constitution §

231; Cullinan v. Jefferson County, 418 S.W.2d 407 (Ky. 1967); Calvert Investments, Inc.

v. Louisville and Jefferson County Metropolitan Sewer District, 805 S.W.2d 133, 138

(Ky. 1991); Withers v. University of Kentucky, 939 S.W.2d 340 (Ky. 1997) (held that the

University of Kentucky is entitled to sovereign immunity).
It is also undisputed that the office of county Sheriff is provided for in the
Kentucky Constitution. Kentucky Constitution §99. The Sheriff is a county officer

primarily, acting for and on behalf of the county.... (Emphasis added) Shipp v. Rodes,

196 Ky. 523, 243 S.W. 157 (Ky. App. 1922). Since the Sheriff acts “on behalf of the
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county”, Appellees/Cross Appellants’ and Amicus Curiae’s entire argument that the
office of Sheriff operates as a distinct governmental agency is clearly misplaced.
It is black letter law in Kentucky that, when an officer or employee of the state is

sued in their official/representative capacity, they are entitled to the same level of

immunity as their employer. See Yanero v. Davis, supra (collecting Kentucky cases and
holding that “when an officer or employee of a governmental agency is sued in his/her
representative capacity, the officer's or employee's actions are afforded the same
immunity, if any, to which the agency, itself, would be entitled.”). Barren County has
sovereign/absolute immunity, and to the extent Sheriff Jones is being sued in his official
capacity as an officer and/or a representative of Barren County and/or the
Commonwealth of Kentucky, he shares that sovereign/absolute immunity.  This
immunity is absolute and extends to all tort actions, including any alleged negligent
hiring action against Sheriff Jones. See Yanero, supra, at 518 (collecting cases regarding
the absolute immunity of state officials sued in their official capacities).

Both Appellees/Cross-Appellants and Amicus Curiae argue to no avail that
Kentucky case law has historically held a Sheriff liable in tort for his own acts and
omissions and those of his deputies. Of particular import in several of these cases is the
date they were decided. For example, both Appellees/Cross-Appellants and Amicus

Curiae cite to Owens v. Gatewood, 7 Ky. 494 (1817); Samuel v. Commonwealth, 22 Ky.

173 (1827); Murrell v. Smith, 33 Ky. 462 (1835); Megowan v. Landsdale, 3 Ky. Op. 398

(1869); Harlan v. Lumsden, 62 Ky. 86 (1863); Chappell v. Morris, 247 Ky. 476, 52

S.W.2d 486 (1933); First Nat. Bank v. Christian County, 32 Ky.LRptr. 634, 106

S.W.831 (1908); Commonwealth v. Boske, 30 Ky.L.Rptr. 400, 99 S.W. 316 (1907); and

Whaley v. Commonwealth, 23 Ky.L.Rptr. 1292, 61 S.W. 35 (1901). As the Court can
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see, all of these decisions were made long before the General Assembly reasserted
sovereign immunity in 1986 with the passage of KRS 44.072 and KRS 44.073. See Trial
Court’s Opinion and Order, May 9, 2003, at p. 3, attached as Appendix “F” to Exhibit
“C” to Supreme Court Brief on Behalf of Sheriff Jones and incorporated by reference as
if fully stated herein.

The Trial Court correctly ruled that the passage of positive, affirmative law in
1986, namely KRS 44.072 and KRS 44.073, effectively overruled the line of cases which
held that a Sheriff is liable for the actions of his deputies. See Appendix “F” to Exhibit
“C” to Supreme Court Brief on Behalf of Sheriff Jones at p. 3. As stated by the Trial
Court, sovereign immunity, and its corollary official immunities, as proclaimed in
positive law trumps the liability of a Sheriff for a deputy’s actions found in the cases
cited by Plaintiffs(Appellees/Cross-Appellants). Id. at p. 3. Accordingly, none of the
Kentucky cases cited by Appellees/Cross-Appellants or Amicus Curiae which were
decided prior to 1986 ha;/e any value as precedent.

Most of the case law cited by both Appellees/Cross-Appellants and Amicus
Curiae is distinguishable from the case at bar even without the statutory mandates of KRS

44.072 and KRS 44.073. The cases of Commonwealth v. Boske, 30 Ky.L.Rptr. 400, 99

S.W.316 (1907); Chappell v. Morris, 247 Ky. 476, 57 S.W.2d 486 (1933); First Nat.

Bank v. Christian County, 32 Ky.L.Rptr. 634, 106 S.W.831 (1908); and Whaley v.

Commonwealth, 23 Ky.L.Rptr. 1292, 61 S.W.35 (1901) deal solely with the liability of

the Sheriff for wrongfully collecting and/or distributing taxes. The matter currently
before the Court has nothing to do with tax collection and, as such, the aforementioned

cases are irrelevant to the case at bar. These four cases are further distinguishable

because they all held that taxes, even when wrongfully collected, cannot be recovered
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from the collecting or disbursing officers unless the taxes so collected are still within

their hands. Chappell, supra at 486; First Nat. Bank, supra at 832; Boske, supra at 317;

and Whaley, supra at 37. A careful reading of these cases reveals that a lawsuit against
the Sheriff for recovery of wrongfully collected taxes could not be maintained against the
Sheriff if the Sheriff has already turned the money over to the county.

Both Appellees/Cross-Appellants and Amicus Curiae, in an attempt to overcome

the obvious aforementioned distinction to be made when reviewing Chappell, First Nat.

Bank, Boske and Whaley, have attempted to cite to other cases which “purportedly”
recognize that a Sheriff’s liability extends to situations other than for the unlawful
collection of taxes. In support of this position, Appellees/Cross-Appellants cite Potter-

Matlack Trust Co. v. Edmonson County, 210 Ky. 705, 276 S.W. 491 (1925) and Breathitt

County v. Hagins, 183 Ky. 294, 207 S.W. 713 (1919). Unfortunately for

Appellees/Cross-Appellants and Amicus Curiae, both cases can be easily distinguished

because the office of Sheriff is not at issue in either case. Potter-Matlock and Breathitt

County simply uphold the proposition that the county is immune from suit. The office

of Sheriff is never mentioned in either Potter-Matlock or Breathitt County.

In Breathitt County, just like in Chappell, First Nat. Bank, Boske and Whaley, it

was held that the remedy to recover for money wrongfully collected at tolls was to

proceed against the person “who had it.” (Emphasis added). Breathitt County, supra at

714. Both Potter-Matlock and Breathitt County support the same conclusion one must

reach when reading Chappell, First Nat. Bank, Boske and Whaley, which is that counties

are immune from suit, and suit may only be maintained against a county officer in a

limited circumstance such as when that officer actually has the monies in controversy in

his hand, be they taxes, maintenance fees, tolls, or other monies collected from the
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public. The taxes, maintenance fees, and tolls referenced in the aforementioned cases
were all collected for the benefit of the county. If the county officer, including the
Sheriff, who has collected these fees does not have them in his possession, no suit may be
maintained against that officer. Since the case at bar does not involve any of the limited
circumstances related to collecting monies from the public, these cases cited by
Appellees/Cross-Appellants and Amicus Curiae simply reinforce Sheriff Jones® position

as held by this Court in Yanero v. Davis, supra, that as an officer or employee of a

governmental agency sued in his representative capacity, Sheriff Jones is entitled to

sovereign/absolute immunity.

Appellees/Cross-Appellants also cite to the cases of Department of Conservation

v. Co-De Coal Co., 388 S.W.2d 614-615 and 616-617 (Ky. 1964) and Department of

Revenue v. Jack Cole Co., 474 S.W.2d 70, 72 (Ky.App. 1971) in support of their position

that suit may be maintained against a Sheriff. However, both Co-De Coal and Jack

Cole never mention the office of Sheriff. Both of the aforementioned cases simply deal
with the uncontroverted fact that counties are immune from suit. Neither Co-De Coal nor
Jack Cole involved a situation in which a county officer or representative had been sued.
These cases are irrelevant and have nothing to do with the case at bar other than to

reaffirm Sheriff Jones’ position that pursuant to Yanero v. Davis, supra, as an officer or

employee of a governmental agency sued in his representative capacity, Sheriff Jones is

also immune from suit based upon sovereign/absolute immunity.
Appellees/Cross-Appellants and Amicus Curiae have cited to a number of foreign

cases from Great Britain for authority. However, most of these cases are excluded

outright by statute, with the remainder seemingly to support the proposition that even if a

Sheriff could be sued for the actions of his deputies, it would only be limited to the extent
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of his bond or insurance. KRS 447.040 states in pertinent part as follows, “the decisions
of the Courts of Great Britain rendered since July 4, 1776, shall not be of binding
authority in the courts of Kentucky.” (Emphasis added). Based upon KRS 447.040,
many of the British cases cited by Appellees/Cross-Appellants and Amicus Curiae
require no argument by Sheriff Jones at all as they are specifically and expressly not

binding authority pursuant to KRS 447.040. As a result, Ackworth v. Kempe, 1 Dougl.

40, 42 (1778); Woodgate v. Knatchbull, 2 T.R. 148, 150-51 (1778); Crowder v. Long, 8

B. & C. 598, 108 Eng. Rep. 1164, 1166 (1828); and Russell v. Men of Devon, 2 T.R.

667, 100 Eng. Rep. 359 (1788) are all statutorily prohibited from serving as binding
authority in the courts of the Commonwealth of Kentucky.

The remainder of the British cases cited by Appellees/Cross-Appellants and
Amicus Curiae are also not binding as precedent in the Commonwealth of Kentucky.
Kentucky Constitution § 233 adopts the common law of Great Britain as it was received

by Virginia in 1776. See Aetna Ins. Co. v. Commonwealth, 106 Ky. 864, 51 S.W. 624

(1899). (Virginia Reception Statute adopted only British common law as it stood in
1607). As stated above, KRS 447.040 states that no decision of a court of Great Britain
made after July 4, 1776, is binding on a Kentucky court. The net result of the two
provisions is to give Kentucky British common law as it existed in 1607 which is of a
general nature and not local to Virginia and/or Great Britain, but subject to Kentucky
legislative or judicial modifications.

In Lathrop v. Bank, 8 Dana 114 at 121, 38 Ky. 114 (1839), Chief Justice

Robertson, in construing the question of how far the common law of Great Britain was

adopted by Kentucky, said that only such principals of the common law as had been

adjudicated before the fourth year of James the First had been adopted in Kentucky. As
6



admitted in Appellees/Cross-Appellants’ Brief, the fourth year of James the First’s reign
was 1607. As a result, every British decision after 1607 has no value as binding
precedent on Kentucky courts. Furthermore, legislative alteration and modification
occurred when the Kentucky Constitution was enacted granting sovereign/absolute
immunity to Sheriff as an official representative of a governmental entity. Legislative
modification also occurred in 1986 when the General Assembly reasserted
sovereign/absolute immunity in passing positive, affirmative law in KRS 44.072 and
44.073. Judicial recognition of sovereign immunity for an officer or employee of a
governmental agency sued in his official capacity, including a County Sheriff, occurred
with this Court’s decision in Yanero, supra.

Even if this Court determines that the foreign cases from Great Britain which
predate 1776 might be persuasive, the cases cited by Appellees/Cross-Appellants and
Amicus Curiae are distinguishable and irrelevant to the matter before the Court. For

example, the case of Saunders v. Powell, 1 Keble 693 (1685) was cited for the

proposition that a Sheriff could be held liable in trespass or trover for receiving and
selling the wrong person’s goods. However, in Saunders, immediately after the
proposition that the Sheriff could be held liable for trover or trespass, the Court stated,
“and to prevent this, all the Sheriffs of England take security.” Id.. This case would be
properly interpreted to mean that actions against the office of Sheriff are limited to
collection and distribution of monies/property taken/received from the public, and are
only valid as to the Sheriff’s security or bond, and not the office of Sheriff itself,

Appellees/Cross-Appellants and Amicus Curiae also cite to Sanderson v. Baker

and Martin, Sheriffs, 2 Bl. Rep. 832, 3 Wils. 309 (1772) for the holding that a Sheriff and

all his officers are considered, “in cases like this,” as one person. The Sanderson case is
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another trespass case in which a deputy Sheriff trespassed upon a property of another in
an attempt to seize property for satisfaction of a Judgment. The deputy Sheriff
mistakenly took the wrong person’s property. When confronted, the Sheriff’s office
advised that they had “sufficient security.” (emphasis added) Id. at 310. It was also
pointed out in Sanderson that the Sheriff took security, both by bond and oath, from the
officers to indemnify himself. Id. at 311. The Sanderson case is simply another example
of the fact that if a Sheriff is liable for the actions of his deputies, which Sheriff Jones and
the Kentucky Constitution dispute, then it is limited to collection and distribution of
monies/property taken/received from the public and only to the extent of his bond.
Appellees/Cross-Appellants and Amicus Curiae have also attempted to rely on the

case of Lane v. Sir Robert Cotton and Sir Thomas Frankland, 1 Ld. Raym. 648, 91 Eng.

Rep. 1332, 1333 (1701). In Lane, a tort action was dismissed against the Postmaster
General for loss caused by a servant because “[t]his office is founded in government, and
reposed in the King; and it cannot be answerable for defaults.” However,
Appellees/Cross-Appellants’ and Amicus Curiae’s reference to the Lane decision is
irrelevant. In Lane, only the office of Postmaster is discussed. The case does not involve
or even mention the office of Sheriff. In the United States, the Postmaster is a federal
appointed position, not a state and/or county position. As stated above, the office of
Sheriff is created in Kentucky’s Constitution § 99 and as such is entitled to all the same
immunities to which the Commonwealth of Kentucky and/or county is privileged.
Relying on Lane is like comparing federal apples to Kentucky/Barren County oranges.
Furthermore, the office of Sheriff as it existed in Great Britain back in the 1600°s
is incomparable to the office of Sheriff serving the counties and Commonwealth of

Kentucky. In Great Britain, the Sheriff drew his power from and at the sole pleasure of
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the King. In modern day Kentucky, the Sheriff draws his authority and
sovereign/absolute immunity from the Kentucky Constitution. In Britain, the Sheriff was
appointed by the King. In modern day Kentucky, the Sheriff is elected by the general
public/citizens of the individual counties. The modern day Kentucky Sheriff is a
constitutionally created state officer/representative and/or a county official/representative,
both of which are clothed with sovereign/absolute immunity when sued in their official
capacity. (See Court of Appeals Opinion Reversing and Remanding attached to Sheriff
Jones’ initial Supreme Court Brief as Exhibit A).

All the cases cited by Appellees/Cross-Appellants and Amicus Curiae which
predate 1986 are no longer valid as precedent pursuant to KRS 44.072, KRS 44.073, and
KRS 447.040, and are otherwise factually distinguishable and thereby irrelevant.

IL KRS 70.040 FAILS TO WAIVE A CONSTITUTIONALLY

CREATED SHERIFF’S SOVEREIGN/ABSOLUTE

IMMUNITY.

It has long been black letter law in Kentucky that any legislative waiver of

sovereign immunity must be clear and express. As the Trial Court stated in its April 10,

2003, Opinion and Order, attached as Appendix “D” to Exhibit “C” to Supreme Court
Brief on Behalf of Sheriff Jones and incorporated by reference as if fully stated herein,
sovereign immunity is “waiv[ed] only where stated ‘by the most express language or by
such overwhelming implications from the text as [will] leave no room for any other

reasonable construction.’” Withers v. University of Kentucky, 939 S.W.2d 340, 345 (Ky.

1997) (quoting Edelman v. Jordan, 415 U.S. 651, 673, 94 S.Ct. 1347, 1361 (1974) and

Murray v. Wilson Distilling Co., 213 U.S. 151, 171, 29 S.Ct. 458, 464 (1909)(second

alteration in original)). [ROA at 147]. See Appendix “D” to Exhibit “C” to Supreme






















