


INTRODUCTION

Appellees/State Troopers sued Appellant/Barren County Sheriff, individually and
in his official capacity for injuries allegedly incurred while Troopers were jointly
apprehending a fleeing suspect with a Barren County Sheriff’s Deputy. The Trial Court
dismissed the Troopers’ action against the Barren County Sheriff in his official capacity
based upon sovereign/absolute immunity. The Court of Appeals improperly reversed and
remanded the Trial Court decision by misinterpreting KRS 70.040 as a waiver of the
Sheriff’s sovereign/absolute immunity in his official capacity. [See Court of Appeals’
Opinion Reversing and Remanding attached hereto and incorporated by reference as if

fully stated herein as Exhibit “A” and Court of Appeals’ Order Denying 76.36 Relief

attached hereto and incorporated by reference as if fully stated herein as Exhibit “B”].




STATEMENT CONCERNING ORAL ARGUMENT

Appellants Barney Jones, individually, and as Sheriff of Barren County, and
Unknown Insurance Carrier for Barney Jones, desire an oral argument in this case. The
Court of Appeals’ published Opinion Reversing and Remanding radically interprets KRS
70.040 and for the first time waives a sheriff’s sovereign/absolute immunity in his official
capacity for the acts or omissions of his deputies, despite the fact that the language
contained within the statute does not do so either expressly or impliedly “by such
overwhelming implications from the text as [will] leave no room for any other reasonable

conclusion”. This is a case of first impression, and Appellants believe an oral argument

will assist the Court in its determination.
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STATEMENT OF THE CASE
I CHRONOLOGICAL SUMMARY OF FACTUAL HISTORY.

Plaintiffs in the Trial Court, Jason H. Cross and Christopher A. Spradlin
(hereinafter “Appellees™), were allegedly injured on or about September 3, 2000, during
the course of a police chase which occurred in a grass field near Kentucky Highway 740
(Hiseville-Park Road) in Barren County, Kentucky. Appellees are Kentucky State Police
Troopers, and were involved in a foot pursuit into a grass field of a fleeing individual
against whom there was an outstanding warrant for arrest. Deputy Cox (now elected as
Barren County Jailer), who is not a party to this appeal, while on duty and acting within
the scope of his employment in his official capacity as Deputy Sheriff of Barren County,
was involved in the chase in his Barren County Sheriff Department’s cruiser. Deputy
Cox made the decision to try to intercept the suspect by entering the grass field in the
Barren County Sheriff Department’s cruiser and proceeding past the foot pursuit to cut
off the path of the fleeing individual. Appellees caught the fleeing individual and allege
they were injured during the chase through the grass field by the Barren County Sheriff
Department’s cruiser driven by Deputy Cox as he cut off the suspect’s path. Appellee
Jason H. Cross, while tackling the fleeing suspect, struck the Barren County Sheriff
Department’s cruiser with his body. The fleeing individual was restrained and placed in
Deputy Cox’s Barren County Sheriff Department cruiser. Deputy Cox then drove out of

the field with the apprehended individual while Appellees walked from the field. [ROA at

53]




II. CHRONOLOGICAL SUMMARY OF PROCEDURAL HISTORY
LEADING TO REVIEW BY THE KEN TUCKY SUPREME COURT.

Appellees filed the above-styled civil action based in tort against Leland Cox,
individually and as Deputy Sheriff of Barren County, Barney Jones, individually and as
Sheriff of Barren County, Gulf Insurance, Unknown Insurance Carrier of Leland E. Cox,
and Unknown Insurance Carrier of Barney Jones, as a result of injuries allegedly
sustained and/or arising out of the aforementioned incident. [ROA at 1] [ROA at 55].

On February 7, 2003, Appellants filed a Motion to Dismiss with Prejudice
Plaintiffs’ Complaint as to Appellants based upon sovereign/absolute and qualified
official immunity. [ROA at 55] [See Appendix A to Brief on Behalf of Appellees,
Barney Jones, Individually, and as Sheriff of Barren County and as Unknown Insurance
Carrier of Barney Jones, collectively attached hereto and incorporated by reference as if
fully stated herein as Exhibit “C”]. Appellants’ Motion was properly supported by
Affidavits of Barren County Sheriff Barney Jones and Barren County Deputy Sheriff
Leland Cox. [ROA at 63] [See Affidavit of Bamey Jones attached hereto and
incorporated by reference as if fully stated herein as Appendix B to Exhibit CJ; [ROA at
66] [See Affidavit of Leland Cox attached hereto and incorporated by reference as if
fully stated herein as Appendix C to Exhibit Cl.

Appellees filed a Response to Appellants’ Motion and failed to oppose
Appellants’ Affidavits with any sworn affidavits or testimony. [ROA at 78]. On April
10, 2003, the Trial Court entered an Opinion and Order dismissing Sheriff Jones and
Deputy Cox in their official capacities on the basis of sovereign/absolute immunity and

Barney Jones in his individual capacity on the basis of qualified official immunity. The

Trial Court reserved judgment on the issue of whether Leland Cox in his individual




capacity is entitled to qualified official immunity. [ROA at 142] [Attached hereto and
incorporated by reference as if fully stated herein as Appendix D to Exhibit Cl.

Appellees (Plaintiffs) moved to have the April 10, 2003 Opinion and Order
altered and amended. Again, Appellees failed to support their Motion with any
Affidavits or sworn testimony. [ROA at 157]. Appellants filed a Response to Plaintiffs’
(Appellees’) Motion to Vacate, Alter or Amend the Court’s Opinion and Order
Regarding Immunity. [ROA at 159] [Attached hereto and incorporated by reference as if
fully stated herein as Appendix E to Exhibit C]. Appellees’ Motion to Vacate, Alter or
Amend the Court’s Opinion and Order Regarding Immunity was denied in part and/or
reserved in part by the Trial Court’s Opinion and Order entered May 9, 2003. [ROA at
169] [Attached hereto and incorporated by reference as if fully stated herein as Appendix
F to Exhibit C]. The Trial Court denied Appellees’ Motion as to the Trial Court’s initial
decision that Sheriff Jones, Deputy Cox, and their Unknown Insurance Carriers are
entitled to sovereign/absolute immunity. The Trial Court altered/amended its Opinion and
Order entered on April 10, 2003, so as to reserve judgment on the issue of whether
Barney Jones in his individual capacity is entitled to qualified official immunity. The
Trial Court further reiterated its reservation of judgment in its April 10, 2003 Opinion
and Order as»to whether Leland Cox in his individual capacity is entitled to qualified
official immunity. [ROA at 169] [See Appendix F to Exhibit C].

Appel}ees subsequently filed a Notice of Appeal on June 9, 2003. [ROA at 176].
Appellees’ Civil Appeal Prehearing Statement was filed late and rejected by the
Kentucky Court of Appeals. [See Court of Appeals Notice Rejecting Prehearing

Statement dated July 7, 2003, previously entered of record herein]. Appellees (Plaintiffs)

filed a Motion to Accept Late Filing of Prehearing Statement. A Response in Opposition
3




to Appellees’ Motion was filed which requested the Court to strike Appellees’ late
Prehearing Statement because it contained issues not finally determined by the Trial
Court and not appealable to the Kentucky Court of Appeals. The Court of Appeals
entered an Order on December 2, 2003, permitting the late filing. [Attached hereto and
incorporated by reference as if fully stated herein as Appendix I to Exhibit C]. The Court
of Appeals further confirmed the finality and appealability of the unamended portions of
the Trial Court’s April 10, 2003, Opinion and Order. [Id.]

After the Prehearing Conference, Appellees (Plaintiffs) filed the Affidavit of

Appellee Jason Cross on March 5, 2004, in the Trial Court. Thereafter, Appellees moved

to voluntarily dismiss their appeal as it pertained to Leland Cox, individually and in his

official capacity as Deputy Sheriff of Barren County, as well as the Unknown Insurance

Carrier of Leland Cox. The Kentucky Court of Appeals entered an Order on May 5,
2004, granting Appellees’ Motion for Voluntary Dismissal. [Attached hereto and
incorporated by reference as if fully stated herein as Appendix G to Exhibit C]. Due to

Appellees’ own Motion for Voluntary Dismissal which was granted by the Kentucky

Court of Appeals, Leland E. Cox, individually, Leland E. Cox, in his official capacity as

Deputy Sheriff of Barren County, and the Unknown Insurance Carrier of Leland E. Cox

were dismissed as parties to the above-styled Aappeal. [See Appendix G to Exhibit C].
The Trial Court’s Opinions and Orders dismissing Appellees’ claims against Deputy Cox
in his official capacity based on sovereigp/absolute immunity and the Unknown
Insurance Carrier of Leland E. Cox are, therefore, final and unappealable, as the time
period for an appeal has long expired. Thus, only Barney Jones, individually, and in his

official capacity as Sheriff of Barren County, and the Unknown Insurance Carrier of

Barney Jones, remain in this appeal.




In its Opinion Reversing and Remanding entered August 5, 2005, the Kentucky
Court of Appeals agreed with the reasoning and position of the Trial Court to the extent
that it found that Sheriff Jones is generally clothed with sovereign immunity when sued
in his official capacity. [See Exhibit A]. However, the Court of Appeals inexplicably
proceeded to reject the further holding of the Trial Court by finding that KRS 70.040
waives sovereign immunity of a sheriff in his official capacity, and that Sheriff Jones is
liable for the “negligence” of Deputy Cox. [See Exhibit A].

On August 25, 2005, Sheriff Jones filed a Petition for Rehearing and Modification
of the Court of Appeal’s Opinion Reversing and Remanding rendered August 5, 2005.
[See Exhibit “D” attached hereto and incorporated by reference as if fully stated herein].
Sheriff Jones presented therein that the Court of Appeals overlooked material undisputed
facts in the record and misconceived the issues and applicable law. [See Exhibit D].
Most notably, Sheriff Jones illustrated how the Court of Appeals was actually in
disagreement with the standard for determining whether a waiver of sovereign immunity
actually exists. However, the Court of Appeals maintained that KRS 70.040 waived
sovereign immunity as to the office of Sheriff, despite admitting in its Opinion Reversing
and Remanding that it is “unclear” whether KRS 70.040 constituted a limited waiver of
sovereign immunity enjoyed by the Sheriff in his official capacity. [See Exhibit A].

Notwithstanding the contradictory logic mentioned above, the Court of Appeals
entered its Order Denying Petition for Rehearing on September 29, 2005. [S_eg Exhibit
B]. In doing so, the Court of Appeals reached a decision which, if allowed to stand, will
have sweeping and destructive implications in the jurisprudence of tort claims as it

pertains to the liability of the office of Sheriff. Furthermore, if any waiver exists, which

Appellants deny, the Court of Appeals failed to limit its Opinion Reversing and
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Remanding (1) to suits based in contract and/or (2) to the extent there is insurance
coverage, as such limitations are supported by the decisions of Kentucky’s highest courts.
The Court of Appeals’ Opinion Reversing and Remanding also improperly broadened the
scope of KRS 70.040 by providing that the statute “waives the sovereign immunity
historically enjoyed by the Sheriff when sued in his official capacity for the negligence of
a deputy.” [See Exhibit A].
ARGUMENT

L THE COURT OF APPEALS ERRED IN REVERSING THE TRIAL

COURT’S PROPER DETERMINATION THAT SHERIFF JONES

IS ENTITLED TO SOVEREIGN/ABSOLUTE IMMUNITY AS TO

CLAIMS WHEN SUED IN HIS OFFICIAL CAPACITY.

It is well established in the Commonwealth of Kentucky that a county government
is immune from tort liability. "This Court has repeatedly enunciated the general rule that
a county has the same sovereign immunity as the state.... [Clounties are unincorporated

political subdivisions of the state, pre-existing its formation, whose existence is provided

for...in...the constitution." [Yanero v. Davis, 65 S.W.3d 510 (Ky. 2001); Franklin

County, Ky v. Malone, 957 S.W.2d 195 (Ky. 1997), overruled on other grounds by Com.

v. Harris , 59 S.W.3d 896 (Ky. 2001); See also Kentucky Constitution § 231; Cullinan v.

Jefferson County, 418 S.W.2d 407 (Ky. 1967); Calvert Investments, Inc. v. Louisville

and Jefferson County Metropolitan Sewer District, 805 S.W.2d 133, 138 (Ky. 1991);

Withers v. University of Kentucky, 939 S.W.2d 340 (Ky. 1997)] (held that the University

of Kentucky is entitled to sovereign immunity). A county cannot be held liable for any
injuries that may be sustained on any private, public or county road due to improper

maintenance because of sovereign immunity. [OAG 75-23 6].

The office of County Sheriff is also provided for in the Kentucky Constitution.




Kentucky Constitution §99. As a constitutionally created, publicly elected official and
representative of the Commonwealth of Kentucky and/or the County, a County Sheriff is

entitled to sovereign/absolute immunity in his official capacity. [Yanero, supra at 521-

523].

The Franklin County case is directly on point with the case at bar. In Franklin
County, a negligence action was brought against Franklin County and the
Commonwealth of Kentucky. The Kentucky Supreme Court determined that the county,
just like the Commonwealth of Kentucky, is immune from tort liability. [Franklin
County, 957 S.W.2d, at 201]. In the present case, Appellees’ claims arising in tort
against Sheriff Barney Jones as an agent and representative of the Barren County
Sheriff’s Department are barred, because counties are immune from tort liability due to
sovereign immunity.

The Cullinan case further reinforces this argument. In Cullinan, the plaintiff was
injured when he stepped into a hole on the premises of a Jefferson County school. The
plaintiff sued the county, and the issue was whether sovereign immunity extended to
Jefferson County. This Court determined that "Jefferson County is a political subdivision

of the Commonwealth as well, and as such is an arm of the state government. I, too, is

-clothed with the same sovereign immunity." [Cullinan, 418 S.W.2d 407, 408 (1967)].

In the present case, Appellant Sheriff Barney Jones acted in his official capacity

as the constitutionally created and elected Sheriff of Barren County. [ROA at 63]. [See

Appendix B (Affidavit of Barney Jones) to Exhibit C]. The Barren County Sheriff’s
Department is a political subdivision of the Commonwealth and, therefore, it is also

clothed with the same sovereign immunity.

It is black letter law in Kentucky that, when an officer or employee of the state is
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