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INTEREST OF THE AMICUS CURIAE

Amicus St. Matthews Fire Protection District (the "Fire District") is a taxing district
organized and operated pursuant to KRS Chapter 75 and is party to an action pending before the
Kentucky Court of Appeals -- St. Matthews Fire Protection District v. John E. Aubrey, Jefferson
County Sheriff. et al., 2006-CA-000518 (the “Action”). The Action involves claims by the Fire
District against the Jefferson County Sheriff, Jefferson County Clerk and their sureties.

Despite statutory obligations to do so, the Sheriff and County Clerk and/or their deputies

- for a number of years failed to bill, collect and remit certain property taxes levied by the Fire
District. The resolution of the claims in the Action involves, among other things, the issue of
whether a sheriff and county clerk when sued in their official capacities have sovereign
immunity with respect to tort claims, contract claims generally and claims on their official
performance bonds, and, if so, whether KRS 70.040, 62.210 and 67.060 are legislative waivers

of any such immunity. Because this action may dispose of some or all of those issues, the Fire

District has an interest in how those issues are resolved by the Kentucky Supreme Court.




INTRODUCTION
This is an action by Jason H. Cross and Christopher A. Spradlin, Kentucky State Police
Troopers (the "Troopers"), against the Barren County Sheriff ("Sheriff") seeking to recover
damages for personal injuries allegedly caused by a Barren County Deputy Sheriff while

performing the duties of his office.
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STATEMENT OF THE CASE
The Appellants/Cross-Appellees have adequately set forth the factual history of
this matter. The Troopers allege certain personal injuries they suffered were caused by the
negligence of Barren County Deputy Sheriff while performing his official duties. The Troopers
filed a civil action against the Barren County Deputy Sheriff (both individually and in his official
capacity), the Barren County Sheriff (both individually and in his official capacity), Gulf
Insurance, and the "Unknown Insurance Carriers" of the Barren County Sheriff.
ARGUMENT
Thé action presents this Court with an opportunity to clarify the existence and waiver of
immunity for Sheriffs with respect to tort claims, contract claims generally and claims on their
official performance bonds. While the lower courts erred in holding that the Barren County
Sheriff is clothed with the state's or Barren County's sovereign immunity, the Court of Appeals
correctly held that KRS 70.040 waives any immunity the Sheriff might have. The Sheriff as
principal also is liable on his public official's performance bonds. Because the Sheriff's sureties
similarly are liable on the Sheriff's performance bgnds, the trial court erred in dismissing the
Troopers' claims against the Sheriff's "unknown insurance carriers." Accordingly, for the
reasons set forth herein, the Court of Appeals' ultimate holding that the Sheriff has no immunity
should be affirmed and this Court should remand the action for discovery as to the Sheriff's
performance bonds.

I THE SHERIFF HAS NO IMMUNITY

With the exception of the holdings of the lower courts in this action, no Kentucky Court
ever has held that a sheriff has sovereign or any other form of immunity from tort claims.

Consequently, until now there has been no need to determine whether such immunity has been

waived. Since at least 1627, the courts of England and this state uniformly have allowed




recovery against the "sheriff" for actions in tort without distinguishing between the office of
sheriff and the person holding that office. To now distinguish between the office of sheriff and
the officeholder will require this court to overrule at least 379 years of precedent holding the
"sheriff" liable. The office of sheriff and the officeholder have always been treated as one person
under the law. That person is liable in tort and contract.

A. THE OFFICE OF SHERIFF IS A COUNTY-LEVEL AGENCY BUT IS NOT THE COUNTY

The trial court correctly recognized that "[w]hen suit is leveled against someone in his or
her official capacity, the suit is actually against the public office itself (as opposed to the
individual personally)." [April 10, 2003 Opinion and Order at 4] The Sheriff is not an officer of
the state', and the office of Sheriff is a separate and distinct governmental agency. That office is
not the county; the county is not liable for the actions or omissions of the Sheriff or the Sheriff's
deputies. The Kentucky courts long have recognized that the office of Sheriff can be sued and
held liable notwithstanding that the county itself is immune.

In Comm. v. Boske, 30 Ky.L.Rptr. 400, 99 S.W. 316 (1907) for example, the Court held
that while an action could not be maintained against a county for unlawfully collected county
taxes, a direct action could be brought by the taxpayer against the Sheriff if the Sheriff still held
the taxes and has not paid them over to the county. "But after the taxes collected have been paid
out the taxpayer is without remedy as against the county." Id. at 317 (emphasis added)?; see also
Chappel v. Morris, 247 Ky. 476, 57 S.W.2d 486 (1933)(Taxes, even if wrongfully collected,
" cannot be recovered from collecting or disbursing officers unless taxes so collected are still in
officers' hands); First Nat. Bank v. Christian County, 32 Ky.L.Rptr. 634, 106 S.W. 831 (1908);

Whaley v. Comm., 23 Ky.L.Rptr. 1292, 61 S.W. 35 (1901). Necessarily, the actions in Boske,

' Shipp v. Bradley, 210 Ky. 51, 275 S.W.1 (1925).

2 This principal also applies to the county clerk. Comm. v. Slack, 291 S.W.2d 553 (Ky. 1956);
Comm. v. Polk, 256 Ky. 100, 75 S.W.2d 761 (1934); Elliott v. Comm., 144 Ky. 335, 138 S.W. 300 (1911).
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Polk, Chappel, Slack, Elliott, First Nat. Bank and Whaley were against the office which holds the
funds, not the individual officeholder. Moreover, these cases distinguish an action against the
sheriff (or county clerk) from an action against the county, and recognize that the county's
immunity does not extend to these county-level agencies.

B. THE COMMON LAW OF ENGLAND DID NOT RECOGNIZE SHERIFFS AS
HAVING IMMUNITY

"The determination of whether an entity is entitled to protection by the constitutional
principle of sovereign immunity is for the judiciary." Withers v. University of Kentucky, 939
S.W.2d 340, 342 (1997). "Sovereign immunity is a common law concept recognized as an
inherent attribute of the state." Yanero v. Davis, 65 S.W.3d 510, 523 (2001)(emphasis added).
The Kentucky Constitution does not grant or create immunity but simply recognizes in Sections
230 and 231 (and identical provisions in prior Kentucky Constitutions) that what immunity is
inherent in the state can be waived or limited by the General Assembly:

[Clontrary to assertions sometimes found in our case law, Sections 230
and 231 of our Constitution are not the source of sovereign immunity in
Kentucky, but are provisions that permit the General Assembly to waive
the Commonwealth's inherent immunity either by direct appropriation of
money from the state treasury (Section 230), and/or by specifying where
and in what manner the Commonwealth may be sued (Section 231).
Yanero at 524; Reyes v. Hardin County, 55 S.W.3d 337, 338-339 (Ky. 2001); see also Lexington-
Fayette Urban County Government v. Smolcic, 142 S.W.3d 128 (Ky. 2004)("sovereign immunity
predates the adoption of Kentucky's first constitution" in 1792).
Kentucky's common law is founded upon the common law of England (including all

statutes made in aid of it prior to March 24, 1607), as it was given force and effect by Virginia its

convention in 1776 and the laws of Virginia in force June I, 1792.> The Kentucky Supreme

3 Ky.Const. § 233; Campbell v. W.M. Ritter Lumber Co., 140 Ky. 312, 131 S.W. 20 (1920);
Aetna Ins. Co. v. Comm., 106 Ky. 864, 51 S.W. 624 (1899). English cases construing such common law
rendered prior to July 4, 1776 are binding Kentucky precedent. KRS 447.040 (enacted by 1892-93

3




Court in Gas Service Co., Inc. recognized that governmental tort immunity in Kentucky is based
upon English common law extending limited immunity to counties. 687 S.W.2d at 146 (quoting
Haney v. City of Lexington, 386 S.W.2d 738 (Ky. 1964)(citing Russell v. Men of Devon, 2 T.R.
667, 100 Eng.Rep. 359 (1788))). Neither the English nor Kentucky courts, however, have
extended that immunity to the sheriff (or county clerk.) In fact it was well-established prior to
July 4, 1776 that sheriffs (and the English equivalent of the county clerk) are liable in tort for
damages for their own acts or omissions and those of their deputies.

Under English common law, public officials protected by immunity were not liable for
the acts or omissions of their deputies or agents. Remedy could be had only against those
deputies or agents personally. For example, in Lane v. Sir Robert Cotton and Sir Thomas
Frankland, 1 Ld. Raym. 648, 91 Eng.Rep. 1332, 1333 (1701)*, the Court dismissed a tort action
against the post-master general for loss caused by his servant because "[t]his office is founded in
Government, and reposed in the King; and it cannot be answerable for defaults." The Court
noted that because the principal was immune, only the servant or agent, not the post-master
general, could be held responsible and liable for the loss.

This principle did not apply to sheriffs (or county clerks) however. The seminal decision
on this point was in Laicock's Case, 1 Latch 127 (1627) where it was held that "the sheriff shall
not be imprisoned or indicted for the acts of his officers; but if it rest in damages the high sheriff
is answerable." Woodgate v. Knatchbull, 2 T.R. 148, 150-51 (1787)(explaining Laicock's Case

and holding that "though the sheriff be not criminally responsible for the misconduct of his

Ky.Acts 107, p. 166, §1); see also Campbell, supra (construing predecessor to KRS 447.040). Cases
rendered after that date are persuasive authority.

4 The decision in Laicock's Case was rendered in "Norman French." Quotations are from
English cases relying upon Laicock’s Case. The clerk of this Court would not accept our brief with a
compendium of the English cases, citing the rule prohibiting amicus curiae appendices. If the Court
desires a copy of these cases, including an English translation of Laicock's Case, we will be happy to
provide it.




officers, yet for all civil purposes he is" and "[i]t is true that at common law an action lies against
the sheriff for the misbehaviour of his bailiffs"). In Douglas v. Yallop, 2 Burr. 722 (1759), the
Court similarly held a county clerk liable in damages for his own neglect or that of a deputy clerk
in not properly recording a judgment in the county records. In Saunders v. Powell, 1 Keble 693
(1685), the Court held a sheriff liable in trover or trespass for seizing and selling the wrong
person's goods. The Courts recognized that while there is a difference between a master and
servant, "the high-sheriff and under-sheriff is one officer." Cremer v. Humberston, 2 Keble 352
(1685); see also Sanderson v. Baker and Martin, Sheriffs, 2 Bl.Rep. 832, 3 Wils. 309 (1772). In
Sanderson, J. Blackstone held that "[t]here is a difference between master and servant, but a
sheriff and all his officers are considered, in cases like this, as one person." See also Crowder v.
Long, 8 B. & C. 598, 108 Eng.Rep. 1164, 1166 (1828)(quoting same)("The law looks upon the
sheriff and his officer as one person"); Ackworth v. Kempe, 1 Dougl. 40, 42 (1778)(holding
sheriff liable for damages for trespass of bailiff because "[f]or all civil purposes the act of the
bailiff is the act of the sheriff™).

Far from distinguishing the office of the sheriff (or county clerk) from the officeholder,
the common law of England treated the officeholder as the office and did not distinguish
between the officeholder and his or her deputies for liability purposes. Not one of these
decisions recognizes the common law doctrine of immunity as relevant to or immunizing the
sheriff or county clerk from tort liability.

C. THE SHERIFF DOES NOT HAVE IMMUNITY UNDER KY COMMON LAW

Consistent with this binding English precedent, the Kentucky courts uniformly have held

the sheriff (and county clerk) liable in tort and, necessarily, not immune under common law. As

early as 1817, Kentucky's highest court recognized that at common law an action lies against


































