


INTRODUCTION
This is a divorce case involving first impression issues relative to the transfer of property to
a “Irrevocable Trust” and the proper interpretation of the case known as “Brandenburg” relative to
the refinancing of a piece of real estate on a multitude of occasions, and that ownership interests are
both purchased and sold on a multitude of occasions. Additionally, this divorce case was also

revolves around the gross income of both Parties for both spousal maintenance and child support

purposes.




STATEMENTS CONCERNING ORAL ARGUMENTS

Appellee/Cross Appellant, Darlene Gripshover, requests oral argument in this matter.




STATEMENTS OF POINTS AND AUTHORITIES
ARGUMENT NO. 1
THE COURT OF APPEALS WAS CORRECT WHEN IT
DECLARED THAT TITLE IS IRRELEVANT FOR PROPERTY
FOR WHICH ONE DIVORCING SPOUSE EXERCISES
TOTAL DOMINION AND CONTROL.

Harris v. Rock, Ky., 799 SW2d 10 (1990)

Rowe v. Ratliff, 268 Ky. 217, 104 SW2d 437 (1937)

Denge et al v. Bamnett, 309 Ky. 354,217 S2d 782 (1949)

KRS 392.020

Harris v. Rock, Supra

KRS 403.190

Sexton v. Sexton, Ky. 125 SW3d 258 (2004)

Mathias v. Martin, Ky., 87 SW3d 859 (2002)

Mathias v. Martin, Supra

KRS 403.190

ARGUMENT NO. 2

SECTION 179 DEPLETION EXPENSE IS ACCELERATED
DEPRECIATION WHICH MUST BE ADDED TO INCOME
UNDER KRS 403.212(c).

KRS 403.212(c)

ARGUMENT NO. 3

DARLENE DOES NOT HAVE EARNING CAPACITY OF $18,720.00.

ARGUMENT NO. 4

ALIMONY TO DARLENE GRIPSHOVER SHOULD BE
AWARDED FOR LIFETIME INSTEAD OF JUST FIVE (5) YEARS.
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CROSS APPEAL ARGUMENT NO. 1

NO COMPLETED TRANSFER OF PROPERTY OCCURRED
TO THE IRREVOCABLE TRUST AS GEORGE NEVER
GAVE UP DOMINION AND CONTROL OF THE PROPERTY.

Rakhman v. Zusstone, Ky., 957 SW2d 241 (1997)

Knox v. Trimble, Ky., 342 SW2d 130 (1959)

Pikeville Nat. Bank and Trust Co. v. Shirley., Ky., 135 SW2d 426 (1939)

Siter v. Hall, Ky., 294 SW 767 (1927)

Goodan v. Goodan, Ky,. 211 SW 423 (1919)

Dick v. Harris’ Ex’r, Ky., 141 SW 56 (1911)

Stark v. Kelley, Ky., 113 SW 498 (1908)

United States v. Estate of Grace, 395 US 316 89 S.Ct. 1730, 31. Ed 2d 322 (1969)

Schuler v. Commissioner, K.T.C..memo. 2000-392

United States v. Estate of Grace, supra

Sather v. Commissioner, K.T.C. 2001-269 (8" Cir. 2001)

Sather v. Commissioner, supra

CROSS APPEAL ARGUMENT NO. 2

THE PROPER USE OF THE “BRANDENBURG FORMULA”
AND KRS 403.190(3) WOULD DECLARE THE TRUMBLE
PROMISSORY NOTE TO BE 100% MARITAL PROPERTY.

KRS 403.190(3)

Brandenburg v. Brandenburg, Ky. App., 619 SW2d 871 (1981)
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COUNTER STATEMENT OF CASE
This is a case of a multi-millionaire (George Gripshover) vs. a part time cleaning lady
(Darlene Gripshover).
The main issues revolve around: 1) The transfer of several parcels of real estate (5 farms)
(the overwhelming majority of the Parties’ assets) to an alleged “Irrevocable Trust”; and 2) The

b

interpretation of Brandenburg v. Brandenburg, Ky. App. 617 SW2d 871 (1981), under the scenario

that premarital property is acquired, through multiple transactions with some pre-marital contribution
being made, but the closest transaction prior to the marriage shows the property has no premarital
equity whatsoever, and then the property is thereafter refinanced, on three separate occasions, for
sums of money far greater than any assets received.

Regarding the alleged “Irrevocable Trust”, there are two sub issues:

A) When one spouse retains an equitable interest and total dominion and control over
trust assets, does record title of the marital assets in an Irrevocable Trust have any
significance.

B) When one spouse has total dominion and control over the assets, has a transfer been

completed so as to make record title ownership in an Irrevocable Trust valid.

Factually, Darlene Gripshover and George Gripshover were married on June 10, 1988. The
Parties were divorced on January 28, 2004. Hence, the Parties were married 16% , almost 17 years.
The Parties have two minor children and they have lived on a farm their entire life.

The Husband, George Gripshover, owns a one-half interest (with his brother, Charlie
Gripshover), in a family farming operation worth approximately $4.5 million and of which the real
estate is worth $3,124,500.00

At the Trial level, this multi-million dollar estate was divided with Darlene Gripshover being

awarded $152,792.00 cash (paid over time), plus her personal automobile of $9,000.00, and was
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allocated debts of $5,233.22. Hence, Darlene Gripshover received net assets of $156,558.78.
George Gripshover received assets of approximately $2.1 million. (Charlie Gripshover retained title
to the remainder.)

At the Court of Appeals level, the Irrevocable Trust was deemed irrelevant as the Court of
Appeals ruled that the real estate that was placed in said Irrevocable Trust was still subject to
equitable distribution by the Divorce Court.

Additionally, Darlene has alleged, from day one and continues to argue in this appeal (the
Trial Court refused to Rule on this issue, and the Court of Appeals declared the issue Moot), that
George never gave up dominion and control of the real estate and so no legal transfer of the real
estate has ever occurred to the Irrevocable Trust.

The second main issue revolves around a Promissory Note worth in excess of $1 million.
This is known as the Trumble Promissory Note and revolves around the Richwood Road Farm
Property. The applicable facts are that George, his brothers Charlie and Timmy, his sister Kathy, and
his father Camillus, purchased the Richwood Farm in 1982. The Father died in 1984. Timmy sold
his interest in 1986 to George, Charlie and Kathy, but no details of the transaction are known. Upon
settling the Estate in 1987, a mortgage was still due and owing on the property. At such time, the
remaining Gripshover children (there were five of them), deeded, without new consideration, other
than the assumption of debt, their interest in the Richwood Farm Property to George, Charlie and
Kathy because they wanted nothing to do with paying for the outstanding mortgage, taxes and
insurance on the property. This is verified by the only evidence on the matter; the undisputed,
uncontradicted testimony from George and his sister, Eve Vasky. Shortly thereafter, George and

Darlene got married. Afterward, in sequence: a) a parcel was sold to Trumble; b) Kathy sold her
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interest; c) the property was refinanced; d) the property was refinanced again; €) the property was
refinanced a third time; f) a parcel was sold to Trumble; g) the last parcel was sold to Trumble.

During these transactions, the property was remortgaged for sums of money in excess of what
was paid to Kathy and was just refinanced to obtain additional money.

For the last sale, the Richwood Farm Property ended up being “in the right part of town”.
The last sale was for over $1 million and resulted in the current asset of the million dollar Trumble
Promissory Note.

Regarding the gross incomes of the Parties, there is much disparity. George Gripshover
continues to attempt to “cry poor” and relates to the Court that he receives only $700.00 per month
distribution from his “farm account”. What George fails to tell the Court is that said $700.00 per
month is nothing more than “walking around money”. This is because the “farm account” pays for
all of George’s housing expenses, food expenses, transportation expenses, utility expenses, health
care expenses, insurance expenses, and all income taxes. Tax returns indicate that the farm account
has gross income of over $300,000.00 per year, and that George’s taxable income of said gross
revenue is $50,000.00 to $60,000.00 per year. (Charlie received a like amount of taxable income.)
One of the main issues, at bar, is the determination of George’s actual income for child support and
spousal maintenance purposes. The Trial Court already added $18,000.00 per year to George
Gripshover’s taxable income on account of the free food, housing, transportation, etc. Currently, at
issue is the Section 179 Depreciation Expense on George Gripshover’s tax returns. The Trial Court
ruled that this was simply a normal expense and not accelerated depreciation of a capital item. The
Court of Appeals reversed and declared that the Section 179 Expense was in impermissible

deduction from George’s income pursuant to Kentucky Law.
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The next issue is Darlene’s gross income. The Trial Court ruled that Darlene had earning
capacity of approximately $18,500.00 per year, based upon the evidence, that at one time, during
several months of her 17 year marriage to George, she cleaned houses and made $300.00 to $350.00
per week gross.

However, in reality, the cleaning income that Darlene earns is gross income and does not
account for her business related expenses. Further, in reality, the highest taxable income that
Darlene has achieved over the course of their marriage is $9,623.00 per year, and her average income
for the past five years is approximately $7,000.00 per year. The Court of Appeals reversed the Trial
Court declaring that it was error, as a matter of law, to set Darlene’s earning capacity of $18,500.00
per year.

The next issue is that of the longevity of spousal maintenance. The Trial Court awarded
spousal maintenance for five years. The undisputed facts are that Darlene only has a 10® grade
education (eight of which were spent in special education), has medical problems (but not to the
level of disability) and the unrefuted evidence is that Darlene has no ability to rehabilitate herself in
the educational or financial sense so as to be better off five years from now. The Court of Appeals

ruled that under those circumstances, alimony should be awarded for more than five years.
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ARGUMENT NO. 1

THE COURT OF APPEALS WAS CORRECT WHEN IT DECLARED THAT TITLE

IS IRRELEVANT FOR PROPERTY FOR WHICH ONE DIVORCING SPOUSE

EXERCISES TOTAL DOMINION AND CONTROL.

George, at one time, owned as a Tenant in Common, with his brother Charlie, five different
farms, consisting of over 600 acres, which was worth $3,124,500.00. This real estate was allegedly
transferred into Irrevocable Trusts, namely: The George Gripshover Family Trust and the Camillus
Gripshover (Charlie) Family Trust. Now, although the Trial Court failed to make any appropriate

Findings of Fact (despite numerous requests by Darlene), the Appellate Court declared that the

uncontroverted facts are as follows:

L. George and Charlie have complete control over the property (page 5).
George is the Trustee of Charlie’s Trust, and Charlie is the Trustee of George’s Trust
(page 4).

3. She (Darlene) observes that George has not sufficiently relinquished control over the

(real) property as required by Kentucky Law in order to create a valid inter vivos gift

of the property to the Trust. The reasoning is based upon undisputed facts

(emphasis added): That George and Charlie continue to use the property in their

farming operations — rent free — as they did prior to the creation of the family trust;

that they continue to retain complete control and domination over the property; that

they alone receive the income generated by the uses of the Trust property. (Page 8)

The issue now before the Supreme Court is to determine when, even if record title is in an

Irrevocable Trust, equitable rights of dower attach so that the property is still subject to division upon

divorce. Darlene submits, and the Court of Appeals agreed, that when one spouse retains total
dominion and control over the “Trust” property, rights of equity attach.

To answer the question, this Court must first look at Kentucky Divorce Law. KRS 403.190

states as follows:

(3) All property acquired by either spouse after the marriage and before a Decree of Legal
Separation, is presumed to be marital property, regardless of whether title is held individually
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or by the spouses in some form of co-ownership, such as co-tenancy, tenancy in common,
tenancy by entirety and community property (emphasis by Court of Appeals).

At bar, it is undisputed by all Parties that the real estate in question transferred into the
alleged Irrevocable Trust was, at least partially, marital property. George basically has two arguments
to support the validity of the Trust:

A) the paperwork was properly done

B) allowing the divorce court to equitably divide the “Trust” property abrogates 500

years of Trust Law.

Regarding the paperwork, no one disputes that the paperwork was fully executed. The true
dispute is whether 1) any true transfer of the property into the trust occurred (Cross Appeal
Argument #1) due to George’s retained dominion and control and 2) whether George’s retained
dominion and control gave equitable rights in Darlene; and 3) whether Darlene consented to the
transfer for divorce purposes instead of just consenting for Estate Planning and Credit Protection
purposes.

Regarding issue (B) above, George, argues to this Court that not recognizing that the Trust
as the true owner of the property, beyond the reach of Darlene, contradicts 500 years of Trust Law.

To the contrary, as has been stated above, Trust Law requires George to have given up
dominion and control of the property, which he has failed to do. Further Kentucky Law is very clear
that transfers of marital property cannot occur, if there is the intent to defeat dower rights (or Darlene

submits, if there is the intent to defeat spousal rights upon dissolution).

In Harris v. Rock, Ky., 799 SW2d 10 (1990) the Husband attempted to defeat his Wife’s

interest in marital property by placing all of his money in joint bank accounts with his children. In

Harris v. Rock, the Court, in part, stated:
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The right of dower vests at the time of marriage or at the time of acquisition of subsequently
acquired property...

We have held in many cases of the widow’s right to dower cannot be defeated by gift by her
spouse of all, or more than one-half of his property to another with the intent to defeat the
claims of dower. In Rowe v. Ratliff, 268 Ky. 217, 104 SW2d 437 (1937), the purchase of
real estate by a Husband who took title in the name of his Mother, was held subject to the
dower interest of his widow. And in Denge et al v. Barnett, 309 Ky. 354, 217 SW2d 782
(1949), we reiterated that an attempted gift by a Husband of more than one-half of his
personalty in an attempt to defeat the dower interest of his widow would be set aside.

A Husband is precluded not only from making gifts during his lifetime to defeat the dower
interest of his Wife, but he is also prohibited from disposing of his property by Will to defeat
dower because, in such a case, the widow can renounce the Will and take an interest as
provided by KRS 392.020.

At bar, since the within transfer occurred after marriage, and one spouse (George) continued
to treat the property as his own, why shouldn’t the other spouse (Darlene) have an equitable interest
in the “owned” property.

Although the Harris v. Rock case involved dower rights, it is submitted that there is a 100%
analogy to a spouse’s marital rights in property in a dissolution of marriage action. As the Court of
Appeals opinion states, the applicable facts at bar are: (page 10)

The evidence is undisputed that at the time the Trust was created, a divorce was not

contemplated by either George or Darlene. All the witnesses agree that there was no

discussion of marital dissolution by the attorney. The documents themselves do not mention
or contemplate dissolution. Darlene did not impliedly or expressedly waiver her

equitable rights that were created by KRS 403.190 (Emphasis added).

Continuing on, in Sexton v. Sexton Ky. 125 SW3d 258 (2004), the Court held that the

assignment of an apartment building into a partnership was irrelevant for dissolution proceedings.

Again, title was irrelevant.

In Mathias v. Martin Ky., 87 SW3d 859 (2002), our Supreme Court gives a complete and

thorough analysis, and history, regarding the transfer of property by spouses, before and after
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marriage, with the intent to defeat dower or with the intent to defeat property rights on dissolution.

Mathias v. Martin even specifically involved an Irrevocable Trust just like at bar. The underlying

holding of Mathias v. Martin is that such transfers, without an express written consent of the waiver
of dower, is a fraud, as a matter of law, on the spouse and the transfer is set aside. In Mathias v.
Martin the Court did uphold the validity of the Irrevocable Trust and the transfer of property noting
that said transfer occurred immediately before marriage and the Court said such factual distinction
made all the difference in the world. At bar, the transfer occurred after marriage and after dower had
vested.

Hence, when we take Kentucky Law and analyze same relevant to the facts at bar, it 1s very
clear that the only reason the within transfer of real estate occurred to the alleged Irrevocable Trust
is for Estate Tax Planning and Creditor Protection purposes. At no time did Darlene ever give up
her equitable right in said property which right only became vested by virtue of her marriage to
George. Further, George did not give up any of his equitable rights to the property as he maintained
total and complete dominion and control over all of the farms he used those farms (and does so to
date) as his sole source of income.

To accept the position put forth by George, this’Court would have to accept that George
could retain an equitable interest of dominion and control in the transferred property, but Darlene
has totally given up all of her equitable interest.

George simply cannot have his cake and eat it too. Since George has not given up his
equitable interest in the allegedly conveyed real estate, by virtue of his continued dominion and

control over same, then Darlene has not given up her equitable interest.
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Likewise, since the sole purpose of the within transfer of the family farms to the Irrevocable
Trusts was for Estate Tax Planning and Creditor Protection purposes, there was not a waiver by
Darlene, in the Trust documents expressed or implied, of her vested equitable rights created by KRS
403.190.

The Court of Appedls’ opinion that recognizes Darlene’s equitable right in the family farms

transferred to the Trust are in full force and effect should be affirmed.
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ARGUMENT NO. 2

SECTION 179 DEPLETION EXPENSE IS ACCELERATED DEPRECIATION
WHICH MUST BE ADDED TO INCOME UNDER KRS 403.212(c).

KRS 403.212(c) states, in part:

Straight line depreciation, using Internal Revenue Service (IRS) Guidelines shall be the only
allowable method of calculating depreciation expense in determining gross income.

At bar, a review of the stipulated personal income tax returns for George Gripshover shows
that he took personal section 179 Depreciation Expense as follows:

1999 - $13,500.00

2000 - $20,000.00

2001 - $12,000.00

This depreciation has averaged a little of $15,000.00 per year. IRS Guidelines state that

Section 179 Depreciation Expense is only allowed for capital items. Capital items are items that are

expected to last more than one year and must be depreciated under IRS Guidelines. In the case at

bar, the Section 179 Depletion Expense generally revolves around farming equipment purchased by
George Gripshover. However, Section 179 is a section of the code which, if certain requirements
are met, then the option exists that capital assets may be “expensed” as a current income tax
deduction in the year the item is purchased. The above referenced Kentucky Statute specifically
disallows any depreciation in excess of straight line. Normally, farm equipment would have to be
depreciated over five years. In other words, if a farmer bought a $50,000.00 tractor and depreciated
same over five years, then the farmer would be allowed to depreciate $10,000.00 per year.
Accelerated depreciation is depreciation which would allow the farmer to take more than a

$10,000.00 income tax deduction in any given year. Section 179 Depletion is the ultimate
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accelerated depreciation in which the farmer is allowed to deduct the full $50,000.00 purchase price
in the original year of purchase.

At bar, there is zero doubt, through the stipulated tax returns, that George Gripshover is
taking Section 179 Depreciation which averages approximately $15,000.00 per year. Said Section
179 Depletion Expense is the ultimate accelerated depreciation and said amount should be declared
by this Court to be added to the reported taxable income to George Gripshover for both spousal

maintenance and child support purposes.
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