


INTRODUCTION

This is a domestic case presenting issues to the Supreme Court relative to the

division of property properly conveyed to an irrevocable trust and issues pertaining to child

support and maintenance.




STATEMENT CONCERNING ORAL ARGUMENT

Appellant believes that oral argument would assist the Court in deciding the issues
presented. The Court of Appeals’ holdings alter basic principles of law relative to trusts and
presents an issue of first impression relative to the use of Internal Revenue Code Section

179 expense deduction as a deduction against gross income for child support and

maintenance purposes.
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STATEMENT OF THE CASE

L. PROCEDURAL HISTORY:

This case was bifurcated, and two hearings were held. On January 9, 2003, the
Family Court conducted a hearing to determine whether various tracts of real estate,
specifically farm property on which the parties conducted their farming operations (and
resided), were assets subject to division, or had been effectively transferred to an
irrevocable trust, outside of the parties’ ownership, and not subject to division. The Family
Court issued an order entered February 3, 2003, (Appendix 11), overruling the Appellee
Darlene Gripshover’s attempt to set aside the trust documents and holding that the farm
properties had been assigned to an irrevocable trust of which the parties’ children are
beneficiaries, and not subject to division by the Family Court.

On November 24, 2003, the Family Court conducted a final hearing for the purpose
of determining parenting issues, setting support and maintenance, dividing property, and
assigning debt. The court issued findings of fact, conclusions of law and a decree entered
on January 28, 2004 (Appendix lll). A subsequent order was entered on February 24,
2004, disposing of Rule 52 and 59 motions (Appendix 1V).

Appellee appealed the decision of the Family Court to the Court of Appeals. On
August 19, 2005, the Court of Appeals issued an opinion (Appendix 1) affirming in part and
reversing in part.

Appellant George Gripshover filed a motion for discretionary review, alleging three
(3) issues were decided erroneously by the Court of Appeals, specifically:

1. Whether property properly validly conveyed into an irrevocable trust by the

parties absent duress and coercion is marital property subject to subsequent division in a
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divorce action.

2. Whether the Court of Appeals erred in setting aside the Family Court's
determination that IRS Section 179 capital expense is an appropriate deduction against
Appellant’s gross income for child support purposes.

3. Whether the Court of Appeals erred in determining that the Family Court’s
determination of Appellee’s income was clearly erroneous, and the award of maintenance
and child support were an abuse of discretion.

1. FACTUAL BACKGROUND:

Appellant George Gripshover (“George”) and Appellee Darlene Gripshover
(“Darlene”) were married on June 10, 1998. (For purposes of simplicity and clarity, all
Gripshovers may be referred to by first names.) George and Darlene separated in
December, 2001. There were two (2) minor children born of the marriage, namely George
(dob: August 1, 1990); and Austin (dob: January 15, 1995).

George was forty-four (44) years of age at the time of the final hearing and has been
a farmer all of his life. He grew up on the Gripshover family farm and has been engaged
in farming as a child and full time since he left high school in the ninth grade. George
farmed with his parents and some siblings. At the time of marriage, George was engaged
in farming with his brother, Camillus, (known as “Charlie”). (Tape; 1/9/03; 11:35:35 -
11:36:20) George's parents were deceased by this time, and no other siblings were actively
farming on the family farm. (Tape; 1/9/03; 2:23:25 - 2:26:00)

At the time of marriage, Darlene had no assets and had worked as a grocery store
clerk and cleaning houses. (Tape; 11/24/03; 10:03:00 - 10:06:30) George, on the other

hand, owned an undivided one-half (2) interest in the family farm consisting of 200 acres
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in Boone County, Kentucky (Charlie owned the other one-half (/%) interest.) The farm had
been originally acquired by George’s parents in the 1960s. George and Charlie had
acquired same by inheritance and purchase from the other Gripshover siblings. George
was also the owner of an undivided one-third (1/3) interest in an unimproved 283.43 acre
farm in the Richwood section of Boone County (the “Richwood farm”). Charlie owned one-
third (1/3), and a sister, Kathy, owned one-third (1/3). (Tape; 1/9/03; 2:26:00 - 2:28:40)
Kathy subsequently sold her one-third (1/3) interest to George and Charlie in 1994,

The Richwood farm proved to be a valuable piece of development property, and was
disposed of inthree (3) sales, specifically 1) a sale of 78.921 acres for $205,000.00 on April
6, 1989; 2) a sale 0f 99.7675 acres for $480,000.06 on January 13, 1995; and 3) a sale of
the remaining 104.8026 acres for $1,916.925.00 on January 12, 2001. (Tape; 1/9/03;
2:32:35) Thus, the property acquired in November, 1981, for $347,201.75 was sold for
proceeds totaling $2,601.925.00.

George and Charlie acquired a 93.2 acre farm on U.S. Highway 42 in Boone County,
Kentucky, from a portion of the proceeds of the January 13, 1995, sale of the Richwood
farm. (Tape; 1/9/03; 2:31:00) As a result of the final sale in January, 2001, George and
Charlie received 1) three farms in Mason County, Kentucky, worth $895,000.00 acquired
by like kind exchange; and 2) a promissory note in the face amount of $1,021.925.00.
(Tape; 1/9/03; 2:33:00 - 2:36:30) In addition, George and Charlie also owned the family
farm and the 93.2 acre farm on U.S. 42.

George and Charlie, who were living off draws of $700.00 per month each (Tape;
1/9/03; 3:29:11), now owned five farms and held a promissory note in the principal amount

of $1,021,925.00. The Gripshover brothers contacted a professional acquaintance
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concerning estate planning and asset protection issues after the January, 2001, sale. They
were referred to Hon. Hugh K. Campbell, an attorney and certified public accountant.
George and Charlie were concerned about estate taxes, creditor protection, and
particularly, preservation of the farm properties for their children. (TAPE 1/9/03; 12:59:43)

In May, 2001, Mr. Campbell prepared, and the parties executed, documents which
Mr. Campbell testified were standard and generally accepted estate planning documents.
(Tape; 1/9/03; 1:41:35 - 1:43:10) These documents 1) created the Gripshover Family
Limited Partnership #1, which established a partnership in which George, Darlene, Charlie,
and Charlie’s wife (Barbara) each received 24% limited partnership interests in the
Gripshover Family Limited Partnership No. 1 (Exhibit A, 1/9/03). George and Charlie each
received 2% general partnership interests in the Gripshover Family Limited Partnership #1.
The parties’ real estate, which consisted of 1) the home farm, 2) the U.S. 42 farm, and 3)
the three Mason County farms acquired by like kind exchange from the proceeds of the
final Richwood sale, were conveyed by the parties into the Gripshover Family Limited
Partnership #1. (The deeds are Exhibits G, H, 1, J and K, 1/9/03) George and Darlene'’s
partnership interests were irrevocably assigned to the George Gripshover Family Trust.
(Exhibit B, 1/9/03) A similar arrangement was established for Charlie and his wife. George
and Darlene’s two (2) minor children are the beneficiaries of the George Gripshover Family
Trust. Charlie is the trustee.

The parties also transferred the farming operations, consisting of livestock,
equipment, crops and promissory note in the amount of $1,021,925.00 into the Gripshover
#2 Family Limited Partnership. (Exhibit C, 1/9/03) These partnership interests were
transferred into revocable trusts. (Exhibit D, 1/9/03) Since the trusts are revocable, the

Page -4-



parties stipulated the parties’ one-half interest in the livestock, equipment, crops and
promissory note assigned to the revocable trust were subject to division by the Family
Court.’

By agreement, George and Darlene were awarded the joint custody of their minor
children. The parties had moved from the family farm in Union in Boone County to a house
on one of the Mason County farms in August, 2001. After the parties’ separation in
December, 2001, George returned to the parties’ previous residence on the home farm in
Union. Darlene remained in the Mason County residence. The parenting schedule
provided that the children were to primarily reside with Darlene during the school year with
George having parenting tirﬁe every weekend. The children would primarily reside with
George in the summer, with Darlene to have parenting time every weekend.

Prior to the move to Mason County in August, 2001, Darlene was employed cleaning
houses earning between $350.00 to $375.00 per week. (Tape; 11/24/03; 10:10:35 -
10:12:40) Atthe time of hearing on November 24, 2003, Darlene was employed cleaning

two (2) houses in the Maysville area. She claimed an annual income for 2002 of $3,455.00

! The Court of Appeals’ Opinion erroneously indicated that the value of the
farm assets were equipment and livestock worth $1,128,170.00 and the note in the
amount of $1,021,925.00. (Opinion, Appendix |, P. 3) In reality, the total value of the
equipment, livestock and note was $1,128,170.00, of which the promissory note
consisted of $1,021,925.00 the total value, according to the Gripshover 2001 tax
returns. The Family Court’s findings determined that the total value of the livestock and
the farming equipment, absent some property traced by George as non-marital
property, was $327,130.00, of which George and Darlene owned a one-half interest
worth $163,565.00. (Appendix Ill, paragraph 47) Charlie owned the other one-half of the
livestock and farm equipment. Moreover, the parties did not stipulate that the trust real
estate was worth $3,124,500.00, as the Court of Appeals opinion states (Appendix |,
page 3), although the deeds for the properties receite a value. (Exhibits G, H, |, J, K,
1/9/03)

Page -5-



(Tape; 11/24/03; 9:50:52). Darlene testified that she has a mitral valve prolapse, which
causes palpitations and causes her to stop work sometimes. She also testified that she
has neuralgia in her face, which causes facial numbness and burning in the inside of her
mouth and nose. However, the neuralgia does not restrict her work activities. (Tape;
11/24/03; 9:53:05 - 9:55:20) She experienced the symptoms of the mitral valve prolapse
prior to the move to Maysville and during the time at which she was working four (4) to five
(5)days perweek. (Tape; 11/24/03; 10:13:30 - 10:14:15) Between August, 2001, and the
hearing in November, 2003, she had made only two (2) inquiries for additional cleaning
jobs. (Tape; 11/24/03; 10:14:20 - 10:15:30)

George is a full-time farmer working long hours. The Family Court averaged
George's previous four (4) years’ taxable income determining that his average annual
income was $46,256.25. The Family Court imputed an additional $18,000.00 per year to
George’s income for housing, utilities, use of vehicle, and food provided by the farming
operations. (Decree 11/24/03, paragraph 6, Appendix Ill)

The parties’ standard of living was less than modest. Prior to the separation,
George's actual income consisted of a cash draw in the amount of $700.00 per month. In
addition, the farming operations paid his health insurance and taxes. (Tape; 1/9/03,
3:27:45 - 3:29:11) George’s cash draw was increased to $900.00 per month after a
pendente lite support and maintenance obligation in the amount of $865.00 was entered.
(Tape; 1/9/03; 3:38:00)

The home in which the parties resided prior to the move to Maysville, and in which
George resided at the time of hearing, was an old small farmhouse with four rooms and a
bathroom. (Tape; 11/24/03; 10:09:50 - 10:10:22 and Tape; 11/24/03; 11:21:00 - 11:23:30)
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The parties did not take vacations. They drove farm vehicles and never had a new or

valuable vehicle.
ARGUMENT

L THE COURT OF APPEALS ERRED IN REVERSING THE FAMILY COURT'S
DETERMINATION THAT THE PARTIES VALIDLY AND IRREVOCABLY
TRANSFERRED THEIR INTERESTS IN THEIR REAL ESTATE TO AN
IRREVOCABLE TRUST FOR THE BENEFIT OF THEIR CHILDREN.

Hugh K. Campbell, the attorney and accountant who undertook the Gripshover
estate planning, described the documents he prepared as standard estate planning
documents. All parties testified, and both the Family Court and Court of Appeals noted that
at the time of the estate planning, there was no hint of marital discord. Darlene’s claims
of fraud, duress, coercion, and other defenses to the creation of the trusts were rejected
by the Family Court in its order of February 3, 2003. (Appendix Il) This holding of the
Family Court was upheld by the Court of Appeals. (Court of Appeals Opinion, Appendix
[, P.9)

Hugh Campbell testified that the estate planning accomplished the Gripshovers’
objectives of tax avoidance, property succession, and creditor protection. (TAPE 1/9/03;
1:41:46-1:42:50) He testified that the documents are generally acceptable estate planning
instruments. (TAPE 1/9/03; 1:42:55) Mr. Campbell testified that based upon current values,
$500,000.00 in estate taxes would be saved, assuming a $1,000,000.00 estate tax
exemption. More importantly, any appreciation in value to the property from the date of the
creation of the trust, is excluded from the parties’ estates, creating unquantifiable future

savings. (TAPE; 1/9/03; 1:43:26-1:45:11)
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A. THE PARTIES CREATED A VALID IRREVOCABLE TRUST.

The parties transferred their real estate to a limited partnership and then transferred
all partnership interests into an irrevocable trust of which their children are beneficiaries.
The transaction meets the fundamental requirements of a trust, which are set forth in

Reynolds v. Thompson, 161 Ky. 772, 171 S.W. 379 (1914) as follows:

... asettlor . . . may create a valid trust thereof, either by a
declaration that he holds the property in trust, or by a transfer
of the legal title to the property to a third party upon certain
trusts. In other words, he may constitute either himself or
another person the trustee. If he makes himself the trustee,
no transfer of the subject matter is necessary. If he makes

a third party trustee, he must transfer to him the subject of
the trust in such a mode as will be effectual to pass the

legal title. Id. at 383.

All of the transfers and assignments in this case have been documented. A bona
fide family limited partnership was created and partnership interests therein were properly
assigned (See Exhibit A, 1/9/03). Charlie accepted his responsibilities as trustee of the
irrevocable trust. (See Exhibit B, 1/9/03) Deeds were prepared and recorded. Separate
bank accounts were created for Partnership Number One and the trust, as well as
Partnership #2. (TAPE; 1/9/03; 3:58:23) Separate tax returns were prepared for
Partnership #1 for 2001 and 2002 (Exhibits G and F; 11/24/03). The transfer was reported
to the IRS, and federal gift tax returns were prepared and filed. (Tape; 1/9/03; 1:49:25 -
1:49:40 and Exhibit 17)

The transfer meets the tests of a valid inter vivos transfer. There was a gratuitous
and absolute transfer of property from donorto donee. The transfer took effectimmediately

and was fully executed by delivery of property by donor and accepted by donee. cf

Rakhman v. Zusstone, Ky., 957 S.\W. 2d 241, 245 (1997).
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The Family Court held, and the Court of Appeals agreed, that the irrevocable trust
was validly created. (Court of Appeals Opinion at P. 9, Appendix I)

B. THE REAL ESTATE ASSIGNED TO THE IRREVOCABLE TRUST IS NOT
SUBJECT TO DIVISION.

Although the Court of Appeals upheld the Family Court’s findings relative to the
validity of the creation of the irrevocable trust and transfer of the property, the Court of
Appeals, wrote:

.. . the trial court erred as a matter of law in determining that
the transfer of title to the property extinguished Darlene’s
rights to an equitable share of the property as provided by
KRS 403.190. (Court of Appeals Opinion, P. 9) (Appendix |)

1. KRS 403.190 DOES NOT PERMIT ASSIGNMENT OF PROPERTY
IN WHICH THE PARTIES DO NOT HAVE AN INTEREST.

Unquestionably, KRS 403.190(2) permits the assignment of marital property
acquired by either spouse subsequentto the marriage. Implicitin this fundamental principle
is that the parties must either own or have some interest in the property at the time of
dissolution. KRS 403.190(3) provides:

All property acquired by either spouse after marriage and
before a decree of legal separation is presumed to be marital
property, regardless of whether the title is held individually
or by the spouses in some form of co-ownership such as
joint tenancy, tenancy in common, tenancy by the entirety,
and community property . . . . (Emphasis added)

The real estate, formerly titled to George and Charlie, and in which Darlene and
Charlie’s wife had interests, was validly transferred by the parties into a trust in which the

parties irrevocably assigned their ownership interests for the benefit of their children. The

legal title to the property is held by Gripshover Family Limited Partnership #1, irrevocably
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