


STATEMENT CONCERNING ORAL ARGUMENT

Bishop agrees with the Commonwealth that oral argument of this

appeal is not necessary.
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COUNTER STATEMENT OF THE CASE

Appellee Bishop essentially accepts the Commonwealth’s Statement
Of The Facts as setting forth the facts essential to consideration of its appeal. He
points out, however, that the Commonwealth attempts to minimize the role of the
Manchester City Police officers and maximize the role of Kentucky State Trooper
Joe Lucas in its Statement. The first sentence of the Commonwealth’s statement
reads:

“On March 15, 2004, members of the Manchester City

Police Department along with Kentucky State Trooper

Joe Lucas went to a residence at 1518 Bray Creek in

Clay County, Kentucky.”
The second sentence of paragraph three characterizes Bishop’s argument before

the trial court:

« Appellee argued that the officer who filed the citation
was a Manchester City policeman ....”

In fact, although the Citation filed in this case indicates that “Joe Lucas C/O KSP”
was present at some point during the investigation, (R. p. 4) and the Court of
Appeals found that a Kentucky State Trooper (presumably Lucas) went with 2
Manchester Policemen to the home of Bishop to effect an arrest, (Court of

Appeals Opinion. p. 1,1. 1-3), the record makes it clear that the arrest was made by

Detective Patrick Robinson of the Manchester Police Department, (R. p. 4) and




that Officer Chris Fultz also of the Manchester Police Department appeared before
the Grand Jury to obtain the indictment underlying this action, (R. p.3). The
record before the trial court and this Court is otherwise completely devoid of any
evidence of KSP Trooper Lucas’ presence during or involvement in either the
investigation that led to Bishop’s arrest or the arrest itself. This point is
significant in considering the Commonwealth’s Argument I that Trooper Lucas’

presence validated Bishop’s arrest by Manchester City Police officers and that that

issue has been preserved for appellate review.




ARGUMENT
I

THE COURT OF APPEALS CORRECTLY

CONCLUDED THAT THE COMMONWEALTH

HAD FAILED TO PRESERVE ITS ARGUMENT

THAT TROOPER LUCAS’ PRESENCE

VALIDATED THE ARREST

During Bishop’s pfesentation of his Motion to Dismiss on September
1, 2004 the Court initiated the discussion of territorial jurisdiction. The Court
posed the question of what effect the presence of an officer with countywide or
statewide jurisdiction would have on an arrest by an officer with territorially
limited jurisdiction. At this point the Commonwealth Attorney pointed out that
Kentucky State Trooper Lucas was identified on the Citation as having been
present. The discussion of Bishop’s motion continued with the Commonwealth
attorney arguing that either the Manchester City Police officers had not in fact
been territorially limited or that, if they had been, the limitation was invalid. The
Commonwealth Attorney made no further mention of Lucas’ presence. The Court

concluded the hearing offering the Commonwealth an opportunity to file whatever

it wished in writing before the court considered the motion.

The Commonwealth’s brief in opposition to Bishop’s motion appears




at pages 112-152 of the Record on Appeal. The Commonwealth states the issue:
“On the date of the defendant’s arrest and/or search, did the police agency, the
Manchester City Police, have jurisdiction to carry out said arrest and/or search?”,
(R. p. 112). Thereafter the Commonwealth proffers five arguments in support of
the city police’s jurisdiction, (R. p. 113). Argument 1: assuming the ordinances
and order relied on by Bishop were valid, Bishop’s argument that they effected a
restriction of the police officers’ jurisdiction is erroneous, (R. p. 113); Argument
2: assuming the city can and has limited jurisdiction, the order requiring the
police officers not to travel beyond the city limits is invalid, (R. p. 115); Argument
3: the ordinance and order, even if valid, fail under the new system of
government, (R. p. 115); Argument 4: The city has ratified the policing by the
city officers outside the city limits (R. p. 121); Argument 5: The ordinances and
order fail because the city has not reviewed them as required by law, (R. p. 121).
The Brief for the Clay County Attorney’s Office as amicus curiae
appears with attachments at pages 33-88 of the Record on Appeal. The County
Attorney poses the “question presented”: ...Do officers of the Manchester City
Police Department have the unqualified authority to make arrest outside the city

limits of Manchester?”, (R. p. 34). Shortly thereafter the County Attorney sets

forth his “summary of argument” identifying two points: (1) that Manchester City




Police Officers have unqualified authority to make arrests outside the city limits
because they have the same common law and statutory powers of constables and

sheriffs, and (2) that even if the City of Manchester can limit the jurisdiction of its

police officers, the Municipal Order relied on by Bishop was improperly enacted
and therefore void, (R. pp 34; 35).

Neither the Commonwealth Attorney or the County Attorney made
any mention of Trooper Lucas’ presence or suggest that it validated Bishop’s
arrest. It is elementary that this Court cannot consider arguments on appeal that
were not presented to the Circuit Court, (Skaggs v. Assad, Ky., 712 S.W.2d 947,

950 (1986), Paris v. Commonwealth, Ky., 147 S.W.3d 709, 721, 728 (2004) and

Hillard v. Commonwealth, Ky., 158 S.W.3d 758, 765 (2005)). For that reason the

argument presented cannot be considered.
II
THE COURT OF APPEALS’ OPINION DOES NOT
ABROGATE THE COUNTYWIDE ARREST
POWERS OF A FOURTH CLASS CITY POLICE
OFFICER

The Court of Appeals’ Opinion simply determined that the City of

Manchester had, as it was legally permitted to do, limited the jurisdiction of its

police officers to the city limits. The Court of Appeals’ Opinion has no effect on




any other fourth class city police officer unless that officer’s city has likewise
limited his/her territorial jurisdiction.

On April 20, 1987 the City of Manchester through its Mayor with the
necessary approval of the City Council ordered, among other things, that: “No
city policeman and or police car is to leave the Manchester City limits while on
duty, unless an emergency arises.”, (R. p. 94). This directive is a portion of a
five page Municipal Order which is said to be an amendment of the Manchester
Personnel System adopted by Ordinance dated July 18, 1983 and amended April
20, 1987, the same date as the Order, (R. pp. 91-95).

In 1987 KRS 95.740(1) provided in pertinent part:

“The chief of police and every member of
the police force in cities of the fourth and
fifth classes may, whether directed to them
or not, execute warrants of arrest, process,
subpoenas and attachments for witnesses.
They may arrest as prescribed by law for
offenses against ordinances or municipal
regulations of the city, and shall have the
same power of arrest for offenses against
the state as a sheriff.”

The last phrase, which provides that police officers of cities of the fourth class

shall have the same power of arrest for offenses against the state as the sheriff,

was construed by this Court to grant police officers of cities of the fourth class




countywide arrest powers, (Commonwealth v. Monson, Ky., 860 S.W.2d 272

(1993). 1In so concluding, this Court relied on an earlier decision construing

similar language in earlier statutes, (Monson at p. 273).

In 1979 the city of Flemingsburg, a fourth class city, requested advice
from the Kentucky Attorney General as to whether or not the Mayor and/or the
City Council had the authority to limit the jurisdiction of the city police to the city
limits notwithstanding the provisions of KRS 95.740. The Attorney General
opined that KRS 95.740 as it provided countywide jurisdiction, was pérmissive
and that the city’s legislative body was empowered to limit and restrict the
operation of the police force outside the city limits citing several previous
opinions, (AOG 79-245; R. pp. 96-97).

The County Attorney argued to the trial court that the Attorney

General’s Opinion is simply wrong, (R. pp. 37-39) citing Monson (supra). The
Opinion is not only not “wrong” but makes good sense. Although the
Legislature may have anticipated that more authorized law enforcement personnel
in any given county would benefit the county as a whole, it likewise anticipated
that some municipalities would not be financially able or willing to finance a

countywide police force. Thus the Attorney General’s construction of KRS

95.740 as permissive is an appropriate reconciliation of the competing interests.




————'

Absent municipal restriction of jurisdiction, the legislature authorized countywide
jurisdiction for fourth class city police officers. However, it left room by the
permissive nature of the statute for a municipality to limit the jurisdiction of its
police force to the municipal boundaries so as to cOnserve and maximize the

effective use of municipal tax funds.

In 1994 KRS 95.740 was repealed and KRS 95.019 was enacted.
KRS 95.019 contains provisions analogous to not only KRS 95.740 but also KRS
95.150, KRS 95.10, KRS 95.515 and KRS 95.786 all of which were repealed, (R.
p. 132). Newly enacted KRS 95.019(1) provides in pertinent part:

The chief of police and all members of the
police force in cities of the first through
fifth classes shall possess all the common
law and statutory powers of constables and
sheriffs. They may exercise those powers
including the power of arrest for offenses
against the state, anywhere in the county in
which the city is located, but shall not be
required to police any territory outside the
city limit.

The 1994 repeal of KRS 95.740 and substitution of KRS 95.019 inno
way substantively altered the language of the statute interpreted by the Attorney
General in his Opinion (79-245). A commonsense comparison of the two

statutory provisions reveals no substantive difference.




Perhaps more importantly, as pointed out in Bishop’s Brief before the

Court of Appeals, it is now highly doubtful that the Legislature may grant police
officers of a fourth class city or any other city, jurisdiction outside the municipal
boundaries. Although not argued by Bishop in the circuit court, KRS 95.019 is
unconstitutional if it is construed to grant city police officers countywide
jurisdiction. In 1994, concurrently with the Legislature’s repeal of KRS 95.740
and adoption of KRS 95.019, Section 156b was submitted to the people of
Kentucky as an amendment t0 the Kentucky Constitution. It was ratified in the
November, 1994 election and became effective. It provides:

«The General Assembly may provide by

general law that cities may exercise any

power and perform any function within

their boundaries that is in furtherance ofa

public purpose of a city and not in conflict
with a constitutional provision or statute.”

(emphasis added).
This was a new provision of the Kentucky Constitution. Each of the Attorney
General’s prior opinions on the issue of city police jurisdiction and the court
decisions upon which they relied were based on the proposition that the Kentucky

Constitution empowered the Legislature to provide for the establishment of

municipalities and their agencies and powers. The Supreme Court in




Commonwealth v. Monson, Ky., 860 S.W.2d 272 (1993) for instance, referring to

the language of KRS 95.740(1)’s predecessor, stated:

As readily appears, this emphasized
language is virtually verbatim to the
language of the present KRS 95.740(1);
viz., “...the same power of arrest for
offenses against the state as a sheriff.” This
being so, an interpretation of the 1893
language by this court only 14 years later, in
1907 controls the present case. (Citing Earle
v. Latonia Agricultural Association, 127 Ky.
578 106 S.W. 312 (1907). (Monson at p.
273).

Earle focused on construction of Section 143 of the Kentucky Constitution (since
repealed) concerning the establishment of police courts in cities and towns in the
state. Having decided the issue before it, however, the former Court of Appeals
responded to the concerns of the appellant city that if the police force’s
jurisdiction was limited to the limits of the city, the citizens would be without
police protection and subjected to the annoyances of those who commit nuisances
without the city limits (Earle at pp. 586-5 87). Although the court’s responsive

remark is dicta, it is the cornerstone of this Court’s decision in Monson (supra).

That remark was:

By an inspection of the present Constitution
it will be observed that the General
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Assembly is not prohibited from giving
police officers of cities and towns authority
to make arrest and police territory beyond
the limits thereof; and it has given them
such authority under section 3495 of the
statutes, and this court has construed that
section, or one like it, and declared it legal,
... (Earle at p. 587).
Monson (supra) was decided in 1993 and construed KRS section 95.740 in light of
the Kentucky Constitution at that time. KRS 95.019 was enacted in 1994. In the
same year the citizens of the Commonwealth approved Section 156b as an
amendment to the Kentucky Constitution. It is clear that Section 156b no longer
allows the Legislature to grant or create city police jurisdiction outside the
boundaries of the city, with or without the city government’s consent.
111
THE 1987 MUNICIPAL ORDER VALIDLY
RESTRICTED THE POLICE OFFICERS’
TERRITORIAL JURISDICTION
The Attorney General refers to KRS 95.700 ( since repealed) as the
source of the city's authority to establish a police department. The current
authority is KRS83A.130(11) & (12) which gives the city council the authority to

establish by Ordinance all appointed offices, the duties and responsibilities of

those offices and codes, rules and regulations for the public health, safety and
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welfare. Subsections 2 and 4 of the same statute provide that the Mayor shall
supervise all departments of city government and the conduct of all city officers
and employees and, subject to disapproval of the Council, promulgate procedures
to ensure orderly administration of the functions of city government. The current
law therefore gives the council the authority to establish a city police department
and specify the powers and duties of police officers and the Mayor the authority
and responsibility to supervise and oversee the day-to-day operation of the police
department and to ensure the orderly administration of the functions of city
government. This certainly includes the authority to limit the city police force to
patrol of the city limits.

The Attorney General concludes his argument with the statement that
the Municipal Order that restricts the activities of city police officers is void
because the city failed to follow the statutory scheme for properly enacting an
ordinance. The Municipal Order may or may not have been enacted in a
procedurally sufficient manner to qualify as an ordinance. But it does not purport
to be an ordinance. The caption is "MUNICIPAL ORDER" . In concludes, just
before the Mayor's signature, :

"Given under my hand as Mayor of the City

of Manchester, Kentucky and after receiving
necessary approval of the City Council of

12




Manchester, Kentucky, it is so Ordered the
20 day of April, 1987." (R. p. 95).

The city is explicitly given authority by KRS 83A.060(12) and (13) to adopt
municipal orders which must be in writing and may be adopted only at official
meetings. In lieu of an ordinance, a municipal order may be used for matters
relating to the internal operation and functions of the municipality.
The Kentucky Attorney General opined in OAG 83-64 that a "municipal order”
under KRS 83A.010(8) is an official act of the legislative body and is binding
upon the officers, employees and municipality and any governmental agency over
which the municipality has jurisdiction. In OAG 81-80 the Kentucky Attorney
General states that a municipal ordinance must be read on two separate days
pursuant to KRS 83A.060, however, such requirement does not apply to municipal
orders.

Finally, even if one accepts for purposes of argument, that the
Municipal Order in question is insufficient as either an ordinance or a municipal
order, it is clearly an order of the Mayor. The Mayor is given authority to so limit
the territorial jurisdiction of the police force by KRS 83A.130(3). With the
approval of the Council, the Mayor is authorized to promulgate procedures to

ensure orderly administration of the functions of city government. Under any of
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