


INTRODUCTION

This is a criminal case involving the trial court’s granting of Appellees’

motion to suppress. The Court of Appeals affirmed the trial court’s decision. This Court

granted the Commonwealth’s motion for discretionary review and this brief follows.




ORAL ARGUMENT STATEMENT

The Commonwealth does not believe oral argument is necessary in this

appeal because the issues are sufficiently addressed in the parties’ briefs.
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STATEMENT OF THE FACTS

On March 15, 2004, members of the Manchester City Police Department
along with Kentucky State Trooper Joe Lucas went to a residence at 1518 Bray Creek in
Clay County, Kentucky. (Trial Record, Clay Circuit Court, Criminal Action No. 04-CR-
00089-001, hereinafter “TR I”, 4). While at the residence, Melinda Adams gave the
officers consent to search the premises. (TR I, 4). After receiving consent to search, the
officers discovered a methamphetamine lab outside the residence and drug paraphernalia
inside the residence. (TR L, 4). The officers then arrested Appellee Bishop and Appellee
Sester for various drug related offenses. (TR I, 4; TR, Clay Circuit Court, Criminal
Action No. 04-CR-00089-002, hereinafter “TR II,” 4).

On May 26, 2004, the grand jury returned a four-count indictment against
Appellee Bishop and a three-count indictment against Appellee Sester for various drug
charges. (TR 1, 1,2; TR I, 1,2).

On August 30, 2004, Appellee Bishop filed a motion to dismiss the
indictment. (TR 1, 23). Appellee argued that the officer who filed the citation was a
Manchester City policeman and the arrest took place outside the Manchester City limits.
(TR 1, 23). Further, Appellee argued that the city of Manchester enacted a Municipal
Order on April 20, 1987 that restricted city officers’ jurisdiction to the city limits. (TR I,
23). Based upon a 1979 Attorney General Opinion construing now repealed KRS 97.740,
Appellee contended that the city could limit the jurisdiction of its officers. (Tape,

9/01/04, 9:22:38). Therefore, Appellee reasoned, the officers were without jurisdiction to

bring the charges against the Appellee. (TR I, 23).




Appellee’s argument centered around two ordinances and one municipal
order. In 1983, the City of Manchester passed an Ordinance which set forth a
comprehensive personnel system for all departments of the city of Manchester. (TR,
125) (copy attached). Sections One and Three of the ordinance stated that “the policies
may be waived, altered or suspended only by a change by ordinance.” (TR 1, 125). On
April 20, 1987, in Ordinance No. 41, the City of Manchester amended Section Three of
the 1983 ordinance to read, “That these policies may be waived, altered or suspended by
municipal order or by ordinance.” (copy attached). Section One of the 1983 Ordinance
was unaltered and remained in full force and effect. On the same date the mayor signed a
Municipal Order which stated in Section 8.1(2) “No city policeman or police car is to
leave the Manchester City limits while on duty, unless an emergency arises.” (TR I, 129)
(copy attached). In the same section, the Order provided punishments for violating this
section which included: “First offense - 3 days off without pay; Second offense - 1 week
off without pay; Third offense - Dismissal.” (Section 8.1(6)) (copy attached).

The trial court held a hearing on September 1, 2004 on the motion to
dismiss. (Tape, 9/01/04, 9:21:51). At the hearing Appellee Bishop presented his
argument and contended that under Churchwell,! the arrest was outside the officer’s
jurisdiction, therefore it was illegal. (Tape, 9/01/04, 9:27:40). Appellee Sester orally
joined in the motion to dismiss. (Tape, 9/01/04, 9:38:45). The trial court took the matter
under advisement and gave the Commonwealth an opportunity to submit its argument in

writing, (Tape, 9/01/04, 9:38:55).

IChurchwell v. Commonwealth, 843 S.W.2d 336 (Ky. App. 1992).
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The Clay County Attorney filed an amicus brief on September 15, 2004.
(TR 1, 33). In its brief, the Clay County Attorney contended that by statute, the city
officers have unqualified authority to make arrest outside the city limits and this authority
has not been limited by statute. (TR I, 35, 36). Since the municipal order conflicted with
the statute, it was invalid. (TR I, 36, 37). Additionally, the County Attorney argued that
the reliance on the 1979 Attorney General Opinion was in error because the statute
interpreted by the opinion was more permissive than the current statute. Lastly, the
County Attorney argued that the Municipal Order was invalid because it failed to follow
the statutory scheme for properly enacting an ordinance. (TR 1, 40).

The Commonwealth filed its brief on September 13, 2004, which
contained five separate arguments. (TR I, 112). The Commonwealth contended that the
city had not restricted the jurisdiction of its officers and that the Municipal Order dealt
with internal matters, not jurisdictional issues. (TR I, 113-115). Additionally, the
Commonwealth contended that the 1983 Ordinance was silent on the issue of jurisdiction.
The 1987 Ordinance which purported to allow changes by Municipal Orders was invalid
for failure to comply with statutory procedures. Therefore, the Municipal Order which
attempted to limit the jurisdiction of the city police was invalid. (TR, 1 16, 117).
Additionally, under the current form of government, the city council, as the legislative
body, was the only one who could have limited the jurisdiction of the city police and any
attempt by the mayor to limit the jurisdiction of the police was a violation of separation of

powers. (TR, 118). The Commonwealth also contended that the city had in fact ratified

the actions of the city police officers by not objecting to their long standing tradition of




arresting outside the city limits for violations of the laws against the Commonwealth.
(TR 1, 121). Lastly, the Commonwealth contended that the ordinance failed due to the
city’s failure to review the ordinances as required by KRS 83A.060(11). (TR I, 121).

The trial court agreed with the Appellees that despite county-wide
jurisdiction vested in the city officers under KRS 95.019, the city could and did restrict
the jurisdiction of the city police officers to the city of Manchester. (TR I, 174-75; copy
attached). The court ruled that since the arrests occurred outside the city limits of
Manchester, they were illegal. (TR 1, 175). Therefore, the trial court dismissed the
indictme;nt for want of jurisdiction. (TR I, 175).

Upon filing a timely notice of appeal, the Commonwealth appealed the
trial court’s order granting Appellee’s motion to dismiss. (TR I, 179; copy attached). Ina
not-to-be-published opinion, the Court of Appeals affirmed the trial court’s order
dismissing the indictment. Commonwealth v. Johnny C. Bishop and Christopher Sester,
No. 2004-CA-2432-MR, slip op. (Ky. App. Jan. 13, 2006) (copy attached). The Court of
Appeals held that the 1987 Order restricted the patrol area of the police force and
rendered any arrest by a city officer outside the city limits an illegal arrest. Bishop, supra,
at5S.

Appellant filed a motion for discretionary review with this court on
February 13, 2006, requesting this Court to review the Court of Appeals’ opinion. This
Court granted discretionary review on August 17, 2006 to determine: 1) whether the

Commonwealth properly preserved for appellate review its argument that the presence of

the State Trooper validated the arrest even if the city police officers lacked authority to




effectuate the arrest; 2) whether a city order pertaining to the internal operations of the
police department, confining patrols to the city limits, renders an arrest outside the city
limits unlawful despite county-wide arrest powers conferred by KRS 95.019(1); and (3)
whether the 1987 Ordinance was valid despite only making a naked allegation of an
emergency in order to dispense with the second reading requirement. Appellant requests
that this Court overrule the Court of Appeals’ decision and hold that the arrest by the
Manchester City Police Officer outside the Manchester City Limits was properly

executed.

ARG NT

L

THE PRESENCE OF TROOPER LUCAS AT THE

ARREST WAS BROUGHT TO THE ATTENTION OF

THE TRIAL COURT, THEREFORE, THE

ARGUMENT THAT THE TROOPER’S PRESENCE

VALIDATED THE ARREST SHOULD HAVE BEEN

REVIEWED BY THE COURT OF APPEALS.

This issue is preserved by the Commonwealth’s argument before the trial
court wherein it raised the issue that Trooper Joe Lucas accompanied the Manchester City
Police to the residence when the arrest occurred, (Tape; 9/1/04; 9:31:20); by the
Commonwealth filing a timely notice of appeal (copy attached); and by the

Commonwealth briefing this issue before the Court of Appeals.” Since this issue was

properly preserved for appellate review, the Court of Appeals erred when it determined

The Commonwealth’s argument on this issue can be found in its Court of Appeals brief,
pages 17-20, and in its reply brief, pages 1-2.
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that this issue was not properly preserved for appellate review. Bishop, surpa, at 3.

A. The Commonwealth properly preserved this issue for appeal by
addressing the issue before the trial court.

At the hearing on the motion to dismiss the indictment, the trial court
stated that if the city officers were without jurisdiction to make the arrest, all they had to
do was call another officer who had jurisdiction. (Tape, 9/01/04, 9:30:48). The
Commonwealth apprised the trial court that State Trooper Joe Lucas was with the
officers. (Id. at 9:31:20). The trial court responded that the trooper should have executed
the actual arrest and if that was the facts then Appellee would win. (Id. at 9:31:27).
However, the record did not reflect that Trooper Lucas executed the arrest, he was only
present when the arrest occurred. The Court of Appeals held that this exchange was
insufficient to preserve the issue for appeal reasoning that “neither the Commonwealth
Attorney’s nor County Attorney’s brief included the state trooper. ..argument in favor of
upholding the arrest.” Bishop, supra, at 5.

An issue not raised before the trial court is not preserved for appellate

review. Hillard v. Commonwealth, 158 S.W.3d 758, 765 (Ky. 2005). Here, however, the

argument that the presence of the State Trooper validated the arrest was presented and

fairly brought to the attention of the trial court. Davis v. Commonwealth, 147 S.W.3d

709, 722 (Ky. 2004); Neal v. Commonwealth, 95 S.W.3d 843, 848 (Ky. 2003). This was

not a “new theory of error” being presented on appeal. Gabow v. Commonwealth, 34

S.W.3d 63, 75 (Ky. 2000). The argument was “raised before the trial court and [the trial

court was] given an opportunity to consider the merits of the theory.” Shelton v.




Commonwealth, 992 S.W.2d 849, 852 (Ky. App. 1998). However, the trial court rejected
the merits of the theory by stating that the Trooper shoﬁld have executed the arrest, and
that if Trooper Lucas did not execute the arrest, Appellee would win. (Tape; 9/21/04;
9:31:27). This was not a situation in which the Commonwealth attempted to “feed one
can of worms to the trial judge and another to the appellate court.” Kennedy v.
Commonwealth, 544 S.W.2d 219, 222 (Ky. 1976).

The holding of the Court of Appeals changes the standard set forth by this
Court to require that the issue be raised, argued, and then briefed before the appellate
court can consider it. This new rule of law goes well beyond the established case law in

this area. Therefore, the Court of Appeals’ decision refusing to review this argument

should be reversed.
B. The presence of Trooper Lucas at the scene of the arrest validated the

arrest despite the fact he did not actually execute the arrest.

By addressing this issue first, this Court need not determine whether a city
can limit the arrest powers conferred by statute, nor will this Court have to determine the
validity of the Municipal Order and Ordinance in question. Moreover, this Court will not
have to address Appellees’ argument that KRS 95.019 is unconstitutional. (Response to
Motion for Discretionary Review, 2).

Had the Court of Appeals considered the merits of Trooper Lucas’
presence as validating the arrest it would have had to overrule the trial court’s dismissal

of the case. An arrest is lawful if the officer who made the arrest is accompanied by

officers of the jurisdiction in which the arrest is made. 5 Am. Jur. 2d Arrest §70. This




rule of law has been followed by several sister states.
Texas courts have held that if any officer present has any jurisdiction to

effectuate the arrest, the arrest is lawful. Rivera v. State, 730 S.W.2d 824, 826

(Tex.App.-Houston [14® Dist.] 1987). In Lewis v. State, 15 S.W.3d 250 (Tex.App.-

Texarkana 2000), the Appellant was arrested by a Titus County officer in Gregg County,
which was outside the Titus County Officer’s jurisdiction. 15 S.W.3d at 255. The court
held that a Gregg County officer was present at the station when the arrest was made,

therefore the arrest was lawful. Id. See also Morris v. State, 802 S.w.2d 19, 20-21

(Tex.App.-Hous[1 Dist.] 1990); Cruz v. State, 762 S.W.2d 624, 625-26 (Tex-App.-

House. [14 Dist.] 1988); Rivera v. State, 730 S.W.2d 824, 826-26 (Tex.App.-House[14

Dist.] 1987), cert. denied 485 U.S. 978, 108 S.Ct. 1272, 99 L.Ed.2d 483 (1988); Zarchta

v. State, 44 S.W.3d 155, 163 (Tex.App.-Houston [14 Dist.] 2001).

This same rule is also followed in Arkansas. In Logan v. State, 264 Ark.
920, 576 S.W.2d 203 (1979), the court stated, “Even though it was Officer Davis [from
Crittenden County] who actually told Logan that he was under arrest, we think it clear
that Officer Hughes [from St. Francis County] was also present in his capacity as a deputy

sheriff and participated in the arrest.” 576 S.W.2d at 205. See also Colston v. State, 346

Ark. 503, 512-13, 58 S.W.3d 375, 382 (2001).
A similar result was reached by the Supreme Court of Colorado in People
v. Thiret, 685 P.2d 193 (Colo. 1984). In Thiret, the Court held that even if the

investigative measures taken by an officer had amounted to an extraterritorial arrest, such

arrest, as long as based on probable cause, would not have been invalid under Colorado




case law because the officer was accompanied by F.B.1. agents who had both
investigative and arresting authority in the city in which the defendant was found. 685
P.2d at 200.

In the context of executing an arrest warrant, the Supreme Court of
Colorado, in People v. Shultz, 200 Colo. 47, 611 P.2d 977 (1980), ruled that it is
immaterial who executes the arrest warrant provided that individuals with lawful
authority to make an arrest are actually present at the scene of the arrest and participate in
the arrest process. In that case, officers of the Larimer County Sheriff’s office executed
an arrest warrant on the defendant at his residence in Greeley, Colorado. Prior to making
the arrest, the officers requested and received local assistance from officers of the Weld
County Sheriff’s office and the Greeley Police Department. The Court held the arrest was
lawful and said:

Since officers with authority to arrest in Weld County were

present during the defendant’s arrest, we can perceive no

reason to hold the arrest invalid... To hold the arrest warrant

invalid simply because the Larimer County Sheriff’s officers

did not formally request that the Weld County Sheriff’s

officers or Greeley police perform the steps required to effect

the defendant’s arrest would be to exalt form over substance.

Shultz, 200 Colo. at 49, 611 P.2d at 979.

The Supreme Court of Pennsylvania was faced with a similar situation as

that in Shultz. There, the lower court drew a distinction between searches wherein

“jurisdictional police” participate in the search “regardless of the degree of participation”
and searches wherein “jurisdictional police” are “merely” present at the scene.

Commonwealth v. Mason, 507 Pa. 396, 408, 490 A.2d 421, 427 (Pa,, 1985). In





































