


INTRODUCTION

This is a criminal case concerning appellee/cross appellant Kenneth McBride’s jury

conviction for failure to register as a sex offender.

STATEMENT REGARDING ORAL ARGUMENT

Oral argument is requested to ensure clarification of issues.
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COUNTERSTATEMENT OF THE CASE

Appellee/cross-appellant Kenneth McBride was convicted after a jury trial for failing
to register as a sex offender as required by the Sex Offender Registration Act, for which
he was sentenced to four years’ imprisonment.’ Transcript of Record (“TR”) at 83-89. A
synopsis of pertinent parts of the Act is needed to appreciate the evidence presented.

KRS 17.510(2) provides that “A registrant’ shall, on or before the date of his or her
release by the court, the parole board, the [Justice Clabinet, or any detention facility,

register with the appropriate local probation and parole office in the county in which he

! The charging indictment alleged that “on or about March 13, 2001, in Montgomery County, Kentucky,
[McBride] ... [cJommited the offense of failure to Comply with Sexual Offender Registration when he,
- having been convicted in a court of another state of a sex crime failed to register in the Commonwealth of
Kentucky pursuant to KRS 17.510, to-wit: the defendant having been convicted in the State of Tennessee
for Sexual Battery and failed to register in the Commonwealth of Kentucky.” Transcript of Record at 1.

2 KRS 17.500(4) provides:

“Registrant” means:
(a) Any person eighteen (18) years of age or older at the time of the offense or any youthful
offender, as defined in KRS 600.020, who has committed
1. A sexcrime; or
2. A criminal offense against a victim who is a minor; or
(b) Any person required to register under KRS 17.510(6) or (7); or
(c) Any sexually violent predator.

KRS 17.500(6) provides:

“Sex crime” means:

(a) A felony offense defined in KRS Chapter 510, KRS 530.020, 530.064, 531.310 or 531.320;

(b) A felony attempt to commit a felony offense specified in paragraph (a) of this subsection; or

(c) A federal felony offense, a felony offense subject to a court-martial of the United States
Armed Forces, or a felony offense from another state or a territory where the felony offense is
similar to a felony offense specified in paragraph (a) of this subsection.

(Emphasis added).

KRS 17.500(1) provides:

“Sexually violent predator” means any person who has been subjected to involuntary civil
commitment as a sexually violent predator, or a similar designation, under a state, territory, or
federal statutory scheme.




or she intends to reside.” (Footnote added). KRS 17.510(6) requires that “Any person
who has been convicted in a court of another state ... of a sex crime ... shall be informed
at the time of his or her relocation to Kentucky of the duty to register under this section,
and to comply with the requirements of subsection (4)(b) of this section,’ by the interstate
compact officer of the Department of Corrections or the Department of Juvenile Justice.”

(Footnote added). KRS 17.510(7) provides:

If a person is required to register under federal law or the laws of another state or
territory, or if the person has been convicted of an offense under the laws of
another state or territory that would require registration if committed in this
Commonwealth, that person upon changing residence from the other state or
territory of the United States to the Commonwealth or upon entering the
Commonwealth for employment, to carry on a vocation, or as a student shall
comply with the registration requirement of this section and the requirements of
subsection (4)(b) of this section and shall register with the appropriate local
probation and parole office in the county of employment, vocation, or schooling.
As used in this subsection, “employment” or “carry on a vocation” includes
employment that is full-time or part-time for a period exceeding fourteen (14)
days or for an aggregate period of time exceeding thirty (30) days during any
calendar year, whether financially compensated, volunteered, or for the purpose
of government or educational benefit. As used in this subsection, “student” means
a person who is enrolled on a full-time or part-time basis, in any public or private
educational institution, including any secondary school, trade or professional
institution, or institution of higher education.

(Emphasis added).

? KRS 17.510(4)(a) requires those convicted of qualifying sex crimes to register with the local probation
and parole office, and 17.510(4)(b) requires them to report to the local detention facility to be fingerprinted
and photographed.




The evidence presented at McBride’s trial, in turn, was as follows.

David Charles, a detective with the Mount Sterling Police Department, testified that in
March 2001 he learned from personal contact that McBride was living at a duplex in
Mount Sterling, Kentucky and working at a local oil change service; that he had seen
McBride at the duplex five times after the first ten days of that month; that he determined -
from police records that McBride was then a registered sex offende_r in Tennessee, though
not so registered in Kentucky; and that McBride had told him upon inquiry that he lived
at the duplex. Tape; 08/20/03; 10:53:22-10:58:23, 11:01:22-1 1:01:35.

Rudd Kerr, a Kentucky State Police officer who oversees the Kentucky sex offender
registry, testified that registrants are required to notify the probation and parole office on
or before the day of a move; that McBride was required to register in Kentucky because,
according to a form that Kerr received by fax from the Tennessee Bureau of Corrections
on April 10, 2003, McBride had been registered as a sex offender in Tennessee; that the
form, which bore what was purportedly McBride’s signature and was dated February 2,
2000, recited that McBride was obliged to notify the Tennessee Bureau of Corrections
[though not Kentucky authorities] of any information changes lasting more than ten days
or be subject to penalties under law;, and that McBride did not register with Kentucky
until May 7, 2001. Id. at 11:27:37-11:34:32.

Jim McDonald, a supervisor with the Kentucky office of Probation and Parole,
confirmed that McBride did not register with his office until doing so from jail on May 7,

2001. Id. at 11:48:06-11:49:34. An employee of the Montgomery County regional jail

where McBride was detained testified that McBride gave the Mount Sterling duplex as




his address when booked. /d. at 11:50:35-11:51:39.

Gerald Ledford, a self-described manager from the Mount Sterling oil change service
where McBride supposedly worked, testified that company records showed that McBride
was an employee from February 5, 2001 to March 13, 2001 and had listed the Mount
Sterling duplex address with the company; though Ledford admitted he wasn’t the
custodian of the company’s records, that he didn’t know how data was stored or
maintained; and had no personal knowledge of anything, having come aboard after
McBride’s departure, and he provided no breakdown of days or hours worked. Id. at
11:22:35-11:26:16.

Darnella Bradley, an apparent woman scorned, testified that McBride began living
with hér in her duplex in Mount Sterling in late January 2001; that prior to that he was
Hving in Tennessee; that after moving in with her he went to work at an oil change
service; and that her understanding of their relationship was that they “were living
together and were going to be together.” Id. at 11:07:55-11:09:48. She claimed to have
known McBride was registered as a sex offender in Tennessee when he moved in with
her, and recalled an occasion afterwards when she found what she described as
McBride’s Tennessee sex offender ID card in her truck. Id. at 11:11:06-11:11:49.

On the other hand, Bradley conceded that she and McBride meant to wait and see how
things went before anything was permanent, and that McBride emphasized getting on his
feet before marriage and put off giving up his Tennessee driver’s license for a Kentucky
license. Id at 11:10:13-11:11 :02, 11:12:46-11:13:06. She thought the situation changed

when she learned she was pregnant, at which time she thought they “were going to be

more serious.” /d. at 11:14:12-11:14:47.




Finally, a judgment was entered reciting that McBride was convicted of sexual battery
on November 12, 1999, in Hamilton County, Tennessee. Id. at 11:47:16-11:47:46.
Commonwealth’s Exhibit #1 at TR 57. The defense rested at the conclusion of the
prosecution’s case. Tape; 08/20/03; 01:10:14-01:10:16.

McBride appealed from his conviction, arguing (1) that he was entitled to a directed
verdict of acquittal as the Commonwealth proved neither that his alleged Tennessee “sex
crime” conviction begetting registrant status was similar to a qualifying felony offense
under Kentucky law, nor that he had been given notice of a duty to register with
Kentucky authorities, both of which are required by the Sex Offender Registration Act;

(2) that he was wrongly denied a jury instruction encompassing a mens rea element for

conviction; (3) that KRS.17.510(7) was unconstitutionally vague as to him, for its failure
to define “residence”; (4) that he was improperly charged under the 2000 version of the
Sex Offender Registration Act that made his alleged offense a felony, when he was liable,
if at all, as a misdemeanant under the pre-2000 version of the Act, thus denying the

circuit court — which cannot adjudicate misdemeanors unless they are joined with felonies

— of jurisdiction; and (4) that the testimonies of Officer Rudd Kerr and oil service
manager Gerald Ledford were inadmissible hearsay.

The Court of Appeals addressed only issues (1) (2), and (3), rejecting McBride’s
points concerning vagueness and the Commonwealth’s duty to prove that McBride’s
Tennessee conviction was similar to a qualifying Kentucky offense, but reversing the
conviction for no proof that McBride was notified of a duty to register and no mens rea

element in the jury instructions. Kenneth McBride v. Commonwealth, 2003-CA-001843-

MR (June 10, 2005).




On November 16, 2005 this Court granted the Commonwealth’s motion for
discretionary review of the two issues relied upon by the Court of Appeals for reversal.
On January 11, 2006, it granted McBride’s cross-motion for discretionary review of other

issues he had raised in the appeal.
ARGUMENT

L

McBRIDE WAS ENTITLED TO A DIRECTED VERDICT OF ACQUITTAL.

The Commonwealth asserts that it is questionable whether this issue was preserved for
review because McBride “made only a general motion for a directed verdict [.]”
Commonwealth’s Brief at 5. McBride’s motion stated “We would move for a directed
verdict based on the fact that we don’t feel that the Commonwealth has carried their
burden to show that Kenneth changed his residence or any of the other fécts that they
have to prove.” Tape; 08/20/03; 11:53:49-11:54:01 (emphasis added). That motion
properly raised the evidential sufficiency of all elements required to be proved for
consideration.

Moreover, “the Due Process Clause protects the accused against conviction except

upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with

which he is charged.” In re Winship, 397 U.S. 358, 364 (1970). And failure to prove any




element of the offense is reviewable as palpable error under RCr 10.26.* On this point
Schoenbachler v. Commonwealth, 95 S.W.3d 830 (Ky. 2003), where the appellant moved
for a directed verdict at the close of the prosecution’s case, but failed to renew the motion

after introducing evidence of his own as contemplated by ideal procedure, is instructive:

Appellant however urges us to review the sufficiency of the Commonwealth’s
evidence under RCr 10.26 and alleges that the trial court’s failure to direct a
verdict of acquittal constituted palpable error. A palpable error is one of that
affects the substantial rights of a party and will result in manifest injustice if not
considered by the court, and what it really boils down to is that if upon a
consideration of the whole case this court does not believe there is a substantial
possibility that the result would have been any different, the irregularity will be
held nonprejudicial. We recognize not only that the burden is on the government
in a criminal case to prove every element of the charged offense beyond a
reasonable doubt and that the failure to do so is an error of Constitutional
magnitude, but also that the nature of the error alleged here is such that, if the trial
court did, in fact, err by failing to direct a verdict of acquittal, that failure would
undoubtedly have affected Appellant’s substantial rights. And, we likewise
observe that the trial result necessarily would have been different if the trial court
had directed a verdict in Appellant’s favor. Accordingly, we examine the merits
of Appellant’s allegation.

Id. at 836-37 (internal alteration, footnotes and quotation marks omitted).’

Therefore, this issue is preserved or otherwise proper for review.

* RCr 10.26 provides:

A palpable error which affects the substantial rights of a party may be considered by the court on
motion for a new trial or by an appellate court on appeal, even though insufficiently raised or
preserved for review, and appropriate relief may be granted upon a determination that manifest
injustice has resulted from the error.

3 The Due Process Clause and RCr 10.26 are inappropriate for challenging the credibility of other than
inherently implausible witnesses or for reversal where the evidence might reasonably support conviction,
Potts v. Commonwealth, 172 S.W .3d 345 (Ky. 2005), but rather prevent conviction where evidence of an
offense element is absent. Perkins v. Commonwealth, 694 S W.2d 721 (Ky.App. 1985).




A
THERE WAS NO PROOF THAT McBRIDE’S ALLEGED TENNESSEE

SEX CRIME BEGETTING REGISTRANT STATUS WAS SIMILAR
TO A QUALIFYING FELONY OFFENSE UNDER KENTUCKY LAW.

The indictment charged that McBride “[c]ommitted the offense of Failure to Comply
With Sexual Offender Registration when he, having been éonvicted in a court of another
state of a sex crime failed to register in the _Commonwealth of Kentucky pursuant to KRS
17.510, to-wit: the defendant having been convicted in the State of Tennessee for Sexual
Battery and failed to register in the Commonwealth of Kentucky.” TR 1 (emphasis

added). And McBride was convicted under the following instruction:

You will find the defendant guilty of Failure to Register as a Sex Offender under
this Instruction if, and only if, you believe from the evidence beyond a reasonable
doubt all of the following:

A. That in this county on or about March 13, 2001, and before the

finding of the indictment herein, he had previously been convicted

of a sex crime;

That he had been previously registered as a sex offender [sic]

That is he [sic] a registrant as that term is defined in these instructions;

Ow

AND
D. That he changed his residence from another state to Montgomery
County, Kentucky; failing to change his address from that previous
registration and failed to register, on or before the change of address,
with the local Probation and Parole Office in Montgomery County,
Kentucky.

TR 80. An additional instruction defined “registrant™:











































