


INTRODUCTION
This brief is submitted as a combined Reply Brief for Appellant and Brief

for Cross-Appellee. The Brief for Appellee/Cross-Appellant addressed the two issues

presented in the Commonwealth’s Brief and raised four and a half new issues.




STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth still believes that oral argument is warranted in this

casc.
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CROSS-APPELLEE’S COUNTERSTATEMENT OF THE CASE

The two statements of the case set forth almost all the pertinent facts in
this case. For the convenience of the Court, the Commonwealth will utilize in large part
its original statement with minor additions and corrections.

Appellee/Cross-Appellant Kenneth McBride was indicted in Montgomery
Circuit Court for failing to register as a sex offender pursuant to KRS 17.510 as having
been convicted of a sex offense in Tennessee and failing to register as required in
Kentucky. (TR 1). Appellee/Cross-Appellant had also been indicted in Montgomery
Circuit Court for theft by unlawful taking over $300.00 on March 13, 2001, another count
on that same date for which the record has since been expunged and for being a persistent
felony offender in the first degree. The conviction for theft and being a persistent felony
offender from that indictment was confirmed in 02-CA-2157. On August 20, 2003, the
second indictment was tried to a jury. The pertinent evidence at trial included the
following:

" The investigating officer, Detective Sergeant David Charles with the
Mount Sterling Police Department testified without objection that Appellee/Cross-
Appellant was a registered sex offender in Tennessee and that in March, 2001 he had
contact with the Appellee/Cross-Appellant and he was living at 203 Summer Street in
Mount Sterling and was employed at a quick change lube in that cj,ommunity but he was
not registered as a sex offender in this state. (Tape 8/20/03 10:55:40; 10:54:45; 10:55:20

and 10:56:10). He indicated on cross-examination that Appellee/Cross-Appellant had

moved there either the first of February or last of January. (Tape 8/20/03 10:57:10).




Appellee/Cross-Appellant had told him that his address was on Summer Street. (Tape
8/20/03 11:01:40).

Appellee/Cross-Appellant’s former girlfriend Darnella Bradley also
testified without objection that Appellee/Cross-Appellant moved in late January and did
then move everytﬁing he had to her home. (Tape 8/20/03 11:08:50; 11:09:15). She said
that he lived there with her, they were living together and it was his intent on January 23,
2001 that he would live there. (Tape 8/20/03 11:10:00; 11:12:39). She also testified that
he had a job at the quick change on the bypass. (Tape 8/20/03 11:09:45).

She was aware that he was a registered sex offender in the state of
Tennessee when he moved in with her. (Tape 8/20/03 11:11:10). He had an
identification card for a registered sex offender in Tennessee. (Tape 8/20/03 11:11:25).

Gerald Ledford, the current manager of the Fast Change Lube Oil testified
from company records that Appellee/Cross-Appellant was an employee of the company
from February 5, 2001-March13, 2001 and that he listed 203 Summer Street as his
address. (Tape 8/20/03 11:22:55; 11:25:09). His testimony was objected to because he
was not there at the time of Appellee/Cross-Appellant’s employment. (Tape 8/20/03
11:23:25). The Commonwealth responded that Ledford was the manager of the facility
and that it is implicit in his job to have the records. (Tape 8/20/03 11:23:55). The court
allowed him to testify about records kept by Fast Change. (Tape 8/20/03 11:24:10).

Rudd Kerr of the Kentucky State Police testified that he is in charge of the

state police sex offender unit which manages the sex offender registry. (Tape 8/20/03

11:27:40). He testified without objection that Appellee/Cross-Appellant was a registered




sex offender in Kentucky as of May, 2001, that he was a person required to be registered
in Kentucky because he was a person required to be registered in Tennessee, that persons
convicted of sex crimes are required to register and that Kentucky state records indicate
that he was required to be so registered. (Tape 8/20/03 11:28:50-11:33:25).

At the conclusion of his unobjected to testimony, the witness was released.
(Tape 8/20/03 11:35:20). But after the Commonwealth closed its case and the subsequent
lunch recess, Appellee/Cross-Appellant moved to strike the witness’s testimony as he was
not the custodian of the Tennessee records . (Tape 8/20/03 1:10:10). The motion was
denied.

Prior to the close of its case the Commonwealth introduced as its first
exhibit the certified felony sexual battery conviction from the state of Tennessee.(See TR
57; Tape 8/20/04 11:47:20). Probation Officer Jim Mc Donald testified that
Appellee/Cross-Appellant was a registered sex offender only as of May 7, 2001 but not in
February or March, 2001. (Tape 8/20/03 11:48:50).

Corky Abney from the Montgomery County Regional Jail testified that
Appellee/Cross-Appellant listed the 203 Summer Street residence as his address when
booked at the jail in March, 2001. (Tape 8/20/03 11:51:30).

The Appellee/Cross-Appellant made only a general motion for a directed
verdict at the close the Commonwealth’s case claiming that the Commonwealth had not
carried its burden with no specific objection as to any alleged deficiency in the proof.

(Tape 8/20/03 11:53:49). The motion was denied. (Tape 8/20/03 11:54:05).

Appellee/Cross-Appellant did not proffer any further proof. The case was




submitted to the jury on instructions for failing to register as a sex offender and a guilty
verdict was returned. (TR 81).

In the penalty phase, the Commonwealth introduced prior convictions
including another Tennessee conviction for felony theft, a Georgia conviction for the theft
of an automobile and a Fayette Circuit Court conviction for felony receiving stolen
property and bail jumping in the first degree as well as the certification on the calculation
of parole eligibility. The jury recommended a four year sentence. (TR 85). An appeal to
the Court of Appeals followed judgment entered in accord with the jury’s verdict.

On June 9, 2005, The Court of Appeals in a 2-1 decision reversed the
conviction holding that KRS 17.510 and due process required Appellee/Cross-Appellant
to receive notice of the duty to register before he may be prosecuted for failure to register
as an out of state offender and that absent proof of that notice it was palpable error for the
circuit court to not grant a directed verdict. The court also held that it was otherwise error
for the circuit court to have not instructed the jury as to a culpable mental state.

The Court of Appeals opinion cited prominently the North Carolina Court
of Appeals decision in State v. Bryant,163 N.C. App 478, 594 S.E.2d 202 (N.C. App
2004) on both the issue as to whether due process requires notice and whether there is
required a culpable mental state. On July 5, 2005, the North Carolina Supreme Court
reversed that opinion in State v. Bryant, 359 N.C. 554, 614 S.E.2d 479 (N.C. 2005).

The Commonwealth moved for discretionary review on July 11, 2005 on

the above issues. This court granted review on November 16, 2005. A cross-motion for

discretionary review was granted on January 11, 2006.




The Commonwealth’s Brief addressed the issues as to whether it was
palpable error for the circuit court to not grant a directed verdict absent proof of the
notice of the duty to register and whether it was otherwise error for the circuit court to
have not instructed the jury as to a culpable mental state. The Appellee/Cross-
Appellant’s brief raises four additional issues and incorporates in the directed verdict
issue that it was also palpable error to not proffer proof that felony sexual battery is

similar to a qualifying offense under Kentucky law.

ARGUMENT
L

THE MONTGOMERY CIRCUIT COURT DID NOT

ERR IN DENYING APPELLEE/CROSS-APPELLANT’S

GENERAL MOTION FOR A DIRECTED VERDICT

AND THE EVIDENCE IN THIS CASE WAS

OTHERWISE SUFFICIENT AS SEXUAL BATTERY

UNDER TENNESSEE LAW IS THE SAME OR

SIMILAR CRIME TO KENTUCKY’S SEXUAL ABUSE

IN THE FIRST DEGREE AND ACTUAL NOTICE IS

NOT AN ELEMENT OF THE OFFENSE.

Appellee/Cross-Appellant’s brief sets forth as his first argument that he
was entitled to a directed verdict of acquittal because there was no showing that sexual
battery was similar to a qualifying Kentucky offense nor was there any evidence that
appellant was apprised of his duty to register. The second part of the argument is
responsive to the first argument in the Commonwealth’s initial brief and the first part of

this argument is part of his cross-appeal. The Commonwealth will rely on its prior

argument as to whether notice was necessary.




As to the other question, the Appellee/Cross-Appellant made only a
general motion for a directed verdict at the close the Commonwealth’s case claiming that
the Commonwealth had not carried its burden with no specific objection as to any
alleged deficiency in the proof. (Tape 8/20/03 11:53:49). In so doing, Appellee/Cross-
Appellant did not assert—as he does here-that the Commonwealth’s proof failed because
the prosecution did not establish a sufficient evidence that sexual battery was similar to a
qualifying Kentucky offense. It is though otherwise well-established that in order to
preserve an insufficiency-of-the-evidence allegation for appellate review, a defendant
must specifically mention the error alleged in his motion for a directed verdict of

acquittal. See, e.g., Anastasi v. Commonwealth, 754 S.W.2d 860 (Ky. 1988) and Hicks v.

Commonwealth, 805 S.W.2d 144 (Ky. App. 1990). Accordingly, the claim can only be
reviewed as a palpable error. See RCr 10.26.

But as the Court of Appeals noted there was other proof that
Appellee/Cross-Appellant was also guilty of failing to register as a person required to
register under the laws of another state. Consequently, while the indictment was for
failing to register as one having been convicted of a sex crime under the laws of another
state, the indictment could have been amended under RCr 6.16. Or the lower courts
could have simply relied upon Rudd Kerr’s unobjected testimony that he was required to
be registered as proof thereéf (See Tape 8/20/03 11:28:50-11:33:25). It then could hardly
have been palpable error to not otherwise direct a verdict of acquittal.

Regardless, sexual battery under Tennessee law is unlawful sexual contact

with a victim accompanied by either force or lack of consent or fraud or a physical or




mentally helpless victim. See T.C.A. Section 39-13-505. That is the same as our sexual
abuse in the first degree statute. See KRS 510.110. And whether the two statutes are
similar is a question of law for the court not a question of fact for the jury. The proof
though was there and it required only the judge to rule accordingly. Reversal now is
otherwise unwarranted.
IL

THE MONTGOMERY CIRCUIT COURT DID NOT

ERR IN REJECTING APPELLEE/CROSS-

APPELLANT’S TENDERED INSTRUCTIONS TO

INCLUDE A KNOWING MENS REA THEREIN.

Appellee/Cross-Appellant’s brief sets forth as his second argument that he
was éntitled to jury instructions that would have required the jury to find that he acted
knowingly in failing to register under KRS 17.510(7). This argument is responsive to the
second argument in the Commonwealth’s initial brief.

Appellee/Cross-Appellant argues that because notice is required under
KRS 17.510(6) a knowing mental state is required. The Commonwealth would
respectfully reply that for the reasons set forth in Argument I of its initial brief notice is
not required.

Whether or not a knowing mens rea is required is determined by whether
the statute clearly indicates a legislative purpose to impose strict liability. KRS

501.050(2). But as the dissent in this case notes on the question of notice, “ [t]he

Majority’s reading of the subsection in isolation defeats the purpose of the statute.”

It being twelve years since Congress adopted the Jacob Wetterling Crimes




Against Children and Sexually Violent Offenders Registration Act and the subsequent
adoption of similar acts in all fifty states, it can be said with some certainty that the sex
offender registration laws ére primarily public protection statutes. See Hyatt v.
Commonwealth, 72 S.W.3d 566 (Ky. 2002). But if the purpose is to protect children it
would be absurd to limit the application of the law to individuals who voluntarily comply.
The Commonwealth submits that it is otherwise clear that the legislature
intended for there to be absolute liability under the rudimentary principles of statutory
construction. It is a well established rule of statutory construction that expressio unius est

exclusio alterius. Which as noted in Palmer v. Commonwealth. 3 S.W.3d 763 (Ky. App.

1999) provides that an enumeration of a particular thing demonstrates that the omission
of another thing is an intentional exclusion. So if it was not otherwise clear that the
legislature did not want to impose absolute liability the addition of the knowing mens rea
in KRS 17.510(12) for false or misleading information would be surplusage and
meaningless. There would be no reason for a knowing mens rea to be stated in KRS
17.510(12) if there was not absolute liability under KRS 17.510 (11). KRS 17.510(11)
then cannot be construed to require a knowing mens rea. See Ledford v. Faulkner, 661
S.w.2d 475 (Ky. 1983).
L.
THE MONTGOMERY CIRCUIT COURT DID NOT
ERRINDENYING APPELLEE/CROSS-APPELLANT’S

MOTION TO DECLARE KRS 17.510(7) VOID FOR
VAGUENESS.

The remainder of Appellee/Cross-Appellant’s arguments are part of his




cross-appeal. In the circuit court, Appellee/Cross-Appellant had moved to declare KRS
17.510(7) void for vagueness insofar as there was no statutory definition for what
constitutes changing residence. (TR 48-49). The motion was filed on the afternoon
August 19, 2003 and service was only given to the Attorney General by telefacsimile.
(TR 48:49). The motion was heard on August 20, 2003 at 9:00 a.m. which was the date
set for trial. The Commonwealth’s Attorney specifically objected that service was not
properly given to the Attorney General as required by CR 24.03. (Tape 8/20/03 9:00:04).
Indeed there is no provision in the service rules for service by telefacsimile. See CR 5.02.
Absent proper service on the Attorney General, further consideration is not warranted.

Brashars v. Commonwéalth, 25 S.W.3d 58 (Ky. 2000).

The Commonwealth’s Attorney otherwise responded that the lack of a
definition does not cause the statute to fail to “define the criminal offense with sufficient
definiteness that ordinary people could not understand what conduct is prohibited”
quoting from Kolender v. Lawson, 461 U.S. 352 at 357, 103 S.Ct. 1855, 75 L.Ed. 2d 903
(1983). (See TR 50-52). A statute indeed is not unconstitutionally vague “when it may

be understood by citizens who desire to obey it.” Colten v. Commonwealth, 467 S.W.2d

374,378 (Ky. 1971).

There is no problem wifh the term “changing residence” in this case as
residence is a term that is easily understood by an ordinary person and is a term otherwise
well defined in the law. The court, in fact, held that residence is a term that virtually

everyone is cognizant of including her seven year old son. (Tape 8/20/03 9:00:33). The

court then denied the motion.




Appellee/Cross-Appellant ’s argument now is that it is possible to have
two residences. No such argument was made to the trial court. (See Tape 8/20/03
(:00:33 ef seq). It is otherwise improper to make one argument to the trial court and
another to the appellate court and this Court should not consider the claim. Kennedy v.
Commonwealth, 544 S.W.2d 219 (Ky. 1976).

Regardless, that, however, is not the case here. There was absolutely no
testimony that Appellee/Cross-Appellant had a second residence in Tennessee. And
there is good reason why Appellee/Cross-Appellant did not go down that road in the trial
court—Appellee/Cross-Appellant had been picked up in Tennessee upon his release from
jail by girlfriend Darnella Bradley and while that may be relevant it is more prejudicial to |
Appellee/Cross-Appellant . (See Tape 8/20/03 11:20:10). The statute therefore is not
void for vagueness as an ordinary citizen can readily understand the term changing
residence as it applies herein.

Iv.

THE MONTGOMERY CIRCUIT COURT DID NOT

ERR TO APPELLEE/CROSS-APPELLANT’S
PREJUDICE IN DENYING HIS MOTION TO STRIKE
TESTIMONY FROM RUDD KERR OF THE
KENTUCKY STATE POLICE.

Appellee/Cross-Appellant next argues that it was error to not strike the

testimony of Rudd Kerr from the Kentucky State Police when that testimony came from a

fax to him from the Tennessee Bureau of Investigétion. This claim of error was not

preserved by a contemporaneous objection as it came more than an hour and a half after


















