


INTRODUCTION
This matter is before the court on discretionary review of a 2-1 Court of
Appeals opinion reversing the judgment of the Montgomery Circuit Court sentencing

appellant to four years imprisonment upon his conviction for failing to register as a sex

offender pursuant to KRS 17.510(7).




STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth believes that oral argument is warranted in this case

given the issues involve matters of first impression.
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STATEMENT OF THE CASE

Appellee/Cross-Appellant was indicted in Montgomery Circuit Court for
failing to register as a sex offender pursuant to KRS 17.510 as having been convicted of a
sex offense in Tennessee and failing to register as required in Kentucky. (TR 1).
Appellee/Cross-Appellant had also been indicted in Montgomery Circuit Court for theft
by unlawful taking over $300.00 on March 13, 2001, another count on that same date for
which the record has since been expunged and for being a persistent felony offender in
the first degree. The conviction for theft and being a persistent felony offender from that
indictment was appealed in 02-CA-2157. On August 20, 2003, the second indictment
was tried to a jury. The pertinent evidence at trial included the following:

The investigating officer, Detective Sergeant David Charles with the
Mount Sterling Police Department testified without objection that Appellee/Cross-
Appellant was a registered sex offender in Tennessee and that in March, 2001 he had
contact with the Appellee/Cross-Appellant and he was living at 203 Summer Street in
Mount Sterling and was employed at a quick change lube in that community but he was
not registered as a sex offender in this state. (Tape 8/20/03 10:55:40; 10:54:45; 10:55:20
and 10:56:10). He indicated on cross-examination that Appellee/Cross-Appellant had
moved there either the first of February or last of January. (Tape 8/20/03 10:57: 10).
Appellee/Cross-Appellant had told him that his address was on Summer Street. (Tape
8/20/03 11:01:40).

Appellee/Cross-Appellant’s former girlfriend Darnella Bradley also

testified without objection that Appellee/Cross-Appellant moved in late J anuary and did




then move everything he had to her home. (Tape 8/20/03 11:08:50; 11:09:15). She said
that he lived there with her, they were living together and it was his intent on January 23,
2001 that he would live there. (Tape 8/20/03 1 1:10:00; 11:12:39). She also testified that
he had a job at the quick change on the bypass. (Tape 8/20/03 11:09:45).

She was aware that he was a registered sex offender in the state of
Tennessee when he moved in with her. (Tape 8/20/03 11:1 1:10). He had an
identification card for a registered sex offender in Tennessee. (Tape 8/20/03 11:11:25).

Gerald Ledford, the current manager of the Fast Change Lube Oil testified
from company records that Appellee/Cross-Appellant was an employee of the company
from February 5, 2001-March13, 2001 and that he listed 203 Summer Street as his
address. (Tape 8/20/03 11:22:55; 11:25:09). His testimony was objected to because he
was not there at the time of Appellee/Cross-Appellant’s employment. (Tape 8/20/03
11:23:25). The Commonwealth responded that Ledford was the manager of the facility
and that it is implicit in his job to have the records. (Tape 8/20/03 11:23:55). The court
allowed him to testify about records kept by Fast Change. (Tape 8/20/03 11:24:1 0).

Rudd Kerr of the Kentucky State Police testified that he is in charge of the
state police sex offender unit which manages the sex offender registry. (Tape 8/20/03
11:27:40). He testified without objection that Appellee/Cross-Appellant was a registered
sex offender in Kentucky as of May, 2001, that he was a person required to be registered
in Kentucky because he was a person required to be registered in Tennessee, that persons

convicted of sex crimes are required to register and that Kentucky state records indicate

that he was required to be so registered. (Tape 8/20/03 11:28:50-11 :33:25).




At the conclusion of his unobjected to testimony, the witness was released.
(Tape 8/20/03 11:35:20). But after the Commonwealth closed its case and the subsequent
lunch recess, Appellee/Cross-Appellant moved to strike the witness’s testimony as he was
not the custodian of the Tennessee records . (Tape 8/20/03 1:10:10). The motion was
denied.

Prior to the close of its case the Commonwealth introduced as its first
exhibit the certified felony sexual battery conviction from the state of Tennessee.(See TR
57; Tape 8/20/04 11:47:20). Probation Officer Jim Mc Donald testified that
Appellee/Cross-Appellant was a registered sex offender only as of May 7, 2001 but not in
February or March, 2001. (Tape 8/20/03 11:48:50).

Corky Abney from the Montgomery County Regional Jail testified that
Appellee/Cross-Appellant listed the 203 Summer Street residence as his address when
booked at the jail in March, 2001. (Tape 8/20/03 11:51 :30).

The Appellee/Cross-Appellant made only a general motion for a directed
verdict at the close the Commonwealth’s case claiming that the Commonwealth had not
carried its burden with no specific objection as to any alleged deficiency in the proof.
(Tape 8/20/03 11:53:49). The motion was denied. (Tape 8/20/03 11:54:05).

Appellee/Cross-Appellant did not proffer any further proof. The case was
submitted to the jury on instructions for failing to register as a sex offender and a guilty
verdict was returned. (TR 81).

In the penalty phase, the Commonwealth introduced prior convictions

including another Tennessee conviction for felony theft, a Georgia conviction for the theft




of an automobile and a Fayette Circuit Court conviction for felony receiving stolen
property and bailjumping in the first degree as well as the certification on the calculation
of parole eligibility. The jury recommended a four year sentence. (TR 85). An appeal to
the Court of Appeals followed judgment entered in accord with the jury’s verdict.

On June 9, 2005, The Court of Appeals in a 2-1 decision reversed the
conviction holding that KRS 17.510 and due process required Appellee/Cross-Appellant
to receive notice of the duty to register before he may be prosecuted for failure to register
as an out of state offender and that absent proof of that notice it was palpable error for the
circuit court to not grant a directed verdict. The court also held that it was otherwise
error for the circuit court to have not instructed the jury as to a culpable mental state.

The Court of Appeals opinion cited prominently the North Carolina Court
of Appeals decision in State v. Bryant,163 N.C. App 478, 594 S.E.2d 202 (N.C. App
2004) on both the issue as to whether due process requires notice and whether there is
required a culpable mental state. On July 5, 2005, the North Carolina Supreme Court
reversed that opinion in State v. Bryant, 359 N.C. 554, 614 S.E.2d 479 (N.C. 2005).

The Commonwealth moved for discretionary review on July 11, 2005 on

the above issues. This court granted review on November 16, 2005. A cross-motion for

discretionary review was granted on January 11, 2006.




ARGUMENT

L

THE MONTGOMERY CIRCUIT COURT DID NOT

ERR IN DENYING APPELLEE/CROSS-APPELLANT’S

GENERAL MOTION FOR A DIRECTED VERDICT AS NEITHER

KRS 17.510(7) NOR DUE PROCESS REQUIRE THE STATE

POLICE TO GIVE APPELLEE/CROSS-APPELLANT NOTICE OF

THE DUTY TO REGISTER BEFORE HE CAN BE PROSECUTED

FOR FAILING TO REGISTER.

The Court of Appeals had found that it was error for Appellee/Cross-
Appellant to have been convicted of failing to register as an out of state sex offender
without proof that he had been given notice of the duty to register under KRS 17.510(6).
The Appellee/Cross—Appellant though had made only a general motion for a directed
verdict and it is questionable whether the issue was properly preserved for review. To
the extent that the Court of Appeals found that it was otherwise palpable error, it though
depends whether it is a statutory or constitutional requirement that there be notice of the
duty. If there is a statutory duty that Appellee/Cross-Appellant be first given notice of the
duty to register, there was no proof of such at trial. But if the question is whether due
process requires notice, there was some proof which would tend to indicate there may
have been at least constructive notice in that Appellee/Cross-Appellant was a registered
sex offender in Tennessee. But regardless, neither KRS 17.510 nor due process require
an out of state offender first receive notice of the duty to register before the offender may

be prosecuted for failing to register under KRS 17.510(7).

Notice under KRS 17.510(6) is not an element of the offense. The offense

is set forth in KRS 17.510(7). That is the statute Appellee/Cross-Appellant was




prosecuted for violating herein. KRS 17.510(7) though clearly states that the duty to
register occurs “upon changing residence” to this state as opposed to upon the state
police informing the offender of the duty under subsection (6). A convicted sex offender
commits an offense under Kentucky’s sex offender registration program if the offender
qualifies as a registrant, is required to register and fails to comply with any of the
requirements of the registration statute. KRS 17.510(6) should otherwise be read as only
imposing a duty upon the state police to facilitate registration of out of state sex
offenders.

"General principles of statutory construction hold that a court must not be
guided by a single sentence of a statute but must look to the provisions of the whole
statute and its object and policy.” County of Harlan v, Appalachian Reg’] Healthcare,
Inc., 858.W.3d 607 at 611 (Ky. 2002)." "In construing statutory provisions, it is

presumed that the legislature did not intend an absurd result.” Commonwealth. Central

State Hospital v. Gray, 880 S.W.2d 557 at 559 (Ky. 1994). Furthermore, it has long been
held that the legislature’s intention “shall be effectuated , even at the expense of the letter

of the law.” Commonwealth v. Rosenfield Bros. & Co..118 Ky. 374, 80 S.W. 1178 at

1180 (Ky. 1904). In interpreting a statute, a couri also must presume that the legislature
intended the statute to be effective in its entirety. See Liquor Outlet. LLC v. Alcohol
Beverage Control Board, 141 S.W.3d 378 (Ky. App. 2004).

But as the dissent in this case notes, “ [t]he Majority’s reading of the

subsection in isolation defeats the purpose of the statute.” It being twelve years since

Congress adopted the Jacob Wetterling Crimes Against Children and Sexually Violent




Offenders Registration Act and the subsequent adoption of similar acts in all fifty states,
it can be said with some certainty as the dissent notes that the sex offender registration
laws are primarily public protection statutes. See Hyatt v. Commonwealth, 72 S.W.3d
566 (Ky. 2002). This Court similarly noted in Hyatt that the laws were the result of a
general nationwide outrage and were intended to protect children from abduction and
abuse. However, in requiring the state to first give notice to out of state offenders before
it may prosecute them for failing to register, children will not be protected as evidenced
by the circumstances surrounding Appellee/Cross-Appellant’s entry into this state and the
fact that he did not voluntarily register.

Under the Court of Appeals decision, the state’s right to prosecute an
offender is almost wholly dependent upon the offender’s compliance with this state’s law
as in the absence of an offender’s voluntary submission of information the state would
have no effective way of contacting him to inform him of the duty to register. That
though would lead to the absurd result that only those offenders that are compliant with
the law may be prosecuted thereunder. Such an interpretation though does not give
effect to the entirety of the law.

But both KRS 17.510(6) and KRS 17.510(7) may be given effect without
creating such an absurdity. KRS 17.510(6) may be properly read as only imposing a duty
upon the state police to facilitate registration of out of state offenders without creating a
statutory or due process right to the sex offender for notice theréunder. And KRS

17.510(7) may be read as imposing an absolute duty to register “upon changing

residence” to this state as the Court of Appeals’ holding that due process otherwise




requires notice is not valid when the universal nature of such laws are considered.

In holding otherwise, the Court of Appeals opinion cited prominently the
North Carolina Court of Appeals decision in State v. Bryant,163 N.C. App 478, 594
S.E.2d 202 (N.C. App 2004) but the North Carolina Supreme Court has since reversed
that opinion. See State v. Bryant, 359 N.C. 554, 614 S.E.2d 479 (N.C. 2005)(appended).
And while neither have precedential value in this state, the reasoning of the hi gher court
is illustrative of the reasons why due process concerns are not applicable.

The general argument that due process requires notice of the duty to
register is premised upon the felon registration case of Lambert v. California, 355 U.S.

225,78 S.Ct. 240, 2 L.Ed2d 228 (1957). In the Lambert case the court in holding that the

lack of notice violates due process noted that the circumstances which might lead one to
inquire as to the duty to register as a felon are completely lacking and that the proscribed
conduct was wholly passive. However, the North Carolina Supreme Court in reversing
its Court of Appeals noted that sex offender registration statutes are universal and that an
offender’s conduct under the circumstances is not wholly passive. It distinguished the

sex offender registration acts from the felony registration acts in Lambert noting that:

Unlike the registration requirement in Lambert, these programs are
directed at a narrow class of defendants, convicted sex offenders, rather
than all felons. And, perhaps most crucially, rather that serving as a
general law enforcement device, as the United States Supreme Court
found the city of Los Angeles’ felon registration ordinance, modern sex
offender registration programs were specifically enacted as public safety
measures based on legislative determinations that convicted sex offenders
pose an unacceptable risk to the general public once released for
incarceration...

State v, Bryant, 359 N.C. 554, 614 S.E.2d 479 at 486 (N.C. 2005). The Court then




concluded considering the universal nature of these laws “it would be nonsensical to
allow sex offenders to escape their duty to register by moving to a state that has not
provided them with actual notice of their duty to register, and then claim ignorance of the
law .” It then reaffirmed the principle that ignorance of the law is no excuse.

Our Court of Appeals premises its rejection of the above analysis because
the duty for an out of state offender to register cannot be said to be universally known
because in 1997 Congress amended the Jacob Wetterling Act to clarify that the states
should inform offenders of the duty to register in other states as proof that the statutes
have not come into general recognition. But, the crime in this case did not occur in 1997.
Ignorance of the law in 1997 may or may not have been a valid excuse but this crime It
occurrred in 2001 and more than seven years after adoption of the initial act.

People v. Patterson, 185 Misc. 519, 708 N.Y.S.2d 815 (N.Y. City Crim. 2000)

(appended) cited by the majority for the proposition that the notice of the duty to register
is a prerequiste to commission of the offense though also notes at FN 5 that with time it
will be difficult to say that even without statutory notice that offenders do not have fair
warning of the duty register. Neither the statute nor due process then require that an out
of state sex offender be affirmatively informed of the duty to register prior to being
prosecuted for the failure to register.

KRS 17.510(7) clearly provides that "a person [who] is required to register
under ... the laws of another state ... upon changing residence from the other state ... to the

Commonwealth ... shall comply with the registration requirement of this section and the

requirements of subsection (4)(b) of this section[.]" Appellee/Cross-Appellant in this case




did not register when he changed his residence to this state in J anuary, 2001. The
evidence in this case was then sufficient and a directed verdict was not warranted under
the evidence even though there was no proof that Appellee/Cross-Appellant had been

informed of the duty register.

II.

THE MONTGOMERY CIRCUIT COURT DID NOT ERR IN

REJECTING APPELLEE/CROSS-APPELLANT’S TENDERED

INSTRUCTIONS TO INCLUDE A KNOWING MENS REA

THEREIN.

The Court of Appeals in reversing also held that Appellee/ Cross-Appellant
was entitled to jury instructions that would have required the jury to find that he acted
knowingly in failing to register under KRS 17.510(7). The Court of Appeals held that
because KRS 17.510(6) required the state police to inform an offender of the duty to
register prior to prosecuting the offender for the failure to register that the legislature
intended that there be a knowing mental state. But for the reasons set forth in Argument I
herein that is not a valid reason for requiring a knowing mens rea as KRS 17.510(7) does
not require prior notice of the duty to register.

And it is otherwise clear that the legislature intended this offense to be a
strict liability offense and otherwise within the exceptions set forth in KRS 501.050 for
crimes for which there is an absolute liability. KRS 17.510 does not just set forth one

felony offense. Under KRS 17.510(11), it is a Class D felony for “[a]ny person required

to register under this section” to violate any provisions of this section. And under KRS

i
10 1










