


INTRODUCTION

The Grant Circuit Court entered a judgment convicting Gregory
Link of first degree assault that sentenced him to 18 years in prison. Mr.
Link appealed to the Court of Appeals, which reversed his conviction
because the trial judge did not instruct the jury on extreme emotional
disturbance. The Commonwealth sought and obtained discretionary
review with this Court regarding the jury instruction issue. Mr. Link
sought and obtained discretionary review with this Court on the
remaining issues on which the Court of Appeals denied relief. Mr. Link
asserts that due to evidentiary errors and fundamental flaws in the jury
instructions, his case must be reversed and remanded for a new trial.

STATEMENT REGARDING ORAL ARGUMENT

Mr. Link does not believe oral argument is necessary in his case as
the briefs of the parties have sufficiently addressed the issues. However,
if the Court determines that oral argument would be useful, Mr. Link
welcomes the opportunity to address the Court. |
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APPELLEE'S COUNTERSTATEMENT OF THE CASE AND
CROSS APPELLANT'S STATEMENT OF THE CASE

Greg Link and his cousin, Jeff Link, had grown up together and
Greg often hunted on Jeff's large farm in Grant County, Kentucky.
Around 3:00 a.m. on April 5, 2001, Greg Link went to his cousin's farm

to begin training his young hunting beagle. (TE 608, 483-84). At the

same time Greg was driving into the back field of the farm, Jeff's wife was
awake feeding her baby. She noticed the tail lights of Greg's truck driving
toward the back of the farm. However, not knowing it was Greg, she woke
her husband to tell him that there was someone on their property. (TE
274-275). In view of a recent problem with trespassers, Jeff called to
Grant County Sheriff's department to investigate a possible trespasser.
The department received this call at 3:25 a.m. (TE 177, 181).

Officers Walt Cooley and Keith Newman of the Grant County
Sheriff's Department responded to the call and arrived at Jeff's home at
3:25 a.m. Jeff met the two officers in his driveway and explained what
his wife had seen and explained the recent problem a few months earlier
with a trespasser. Jeff then said that no one was Suppose to be back
there and he wanted whoever it was off of his property. (TE, 277-278).
Officer Newman then asked Jeff if he had any idea who it could be on the
property. Jeff told the officers that it may be his cousin and if so, that
would be okay.

Since the passenger's seat of Cooley's cruiser was cluttered, Jeff

got into the back seat and they drove out into the back field of the farm.

e




Newman followed in his own car. The cars approached the back area of
the farm very slowly, only traveling 5 to 10 miles an hour. The officers
had the car headlights on low beam, but did not activate any blue
flashing lights. (TE 194, 240).

When Cooley's car entered the back field, Jeff recognized his
cousin's truck and told Cooley that it was his cousin so it was okay. (TE
281). Cooley did not respond to Jeff and continued driving along the hill
top ridge of the property. Cooley and Jeff then spotted a man as he
walked down the hill and into the brush edge of the woods along the
bottom of the ridge. Newman also spotted this man and radioed to Cooley
that he had seen a man enter the woods. Dispatch recorded this
exchange at 3:30 a.m.

Cooley swung his car around so that he pulled in front of Greg's
truck with the cruiser's driver's side door nearly perpendicular to the
truck's headlights. By parking in this manner, Cooley's headlights were
facing down the hill and to the left of the area where Greg had entered
the woods. Cooley got out of his cruiser and adjusted the car's police
spotlight onto the exact spot in the woods where Greg had walked into
the brush.

Officer Newman stopped his car several car lengths from Cooley's
car and parked it parallel to the ridge of the hill so that his headlights

were facing the passenger side of Cooley's car. As Newman was exiting

his vehicle, Cooley told him that the man was Jeff Link's cousin.




Newman relaxed since it was no longer a trespasser situation, and began
walking in the direction of Cooley's car. (TE 342).

During this same time, Greg was sitting right inside the woods.
Greg had not heard the cars approaching along the ridge top and he was
surprised by the bright spotlight that appeared in the woods behind him.
Assuming it was his cousin Jeff, Greg began to turn around and stand
up. (TE 594).

As Jeff saw Greg illuminated in the spotlight, Jeff realized that he
had failed to tell the officers that Greg was mute due to throat cancer
and a tracheotomy. Jeff panicked realizing that Greg would not able to
speak to the officers. But Jeff was locked in the back of the cruiser. Jeff
began frantically banging on the car windows to get Cooley's attention.
TE, 285-286. Cooley either did not hear the banging or ignored it.

When he stood and turned, Greg was immediately blinded by the
direct spotlight glaring upon him. Greg then became scared when he
heard a man's voice, not his cousin Jeff's voice, but an unknown man's
voice demanding he drop his weapon. (TE 595).

At this same instant, Officer Newman also heard Cooley yell for the
man to drop his rifle. Newman froze in his tracks and scanned the woods
trying to locate the man. However, from his location Newman away from

Cooley, Newman could not see the man due to the darkness and high

brush of the woods. Newman thought he saw a red hat in the area




spotlighted, but he couldn't see the man or a rifle from where he was
standing on top of the ridge.

Blinded by the direct spotlight, Greg could not see the man yelling
at him or see how many others were with this man. Knowing it was not
his cousin, Greg became scared. Greg then heard a click that sounded to
him like someone cocking a gun. (TE 5935). Greg immediately raised his
shotgun, turned it to his left away from the direction of the spotlight and
fired a single upward warning shot to scare the man behind the
spotlight. (TE 202).

This single gunshot struck Newman who was still standing alone
on the ridge top of the hill. Newman fell to the ground from thé force of
the gunshot and screamed. Instantaneously, the man behind the
spotlight opened gunfire on Greg. Greg attempted to run into the woods,
but was struck twice in his legs and fell to the ground. Cooley radioed in
a call to dispatch that an officer was down and needed assistance.
Dispatch recorded this call at 3:31 a.m. The entire exchange in the field
had lasted less than one minute.

While laying on the ground, Greg was able to see under the bright
beam of the spotlight. Looking up the hill under the light beams, Greg
noticed the striped leg of the officer's uniform and only then realized that
the men were either officers or game wardens. Greg did not attempt to

move or fire his weapon, but rather he continued to lie in the woods with

his unloaded shotgun and wait for the police.




Cooley dragged Newman back to Newman's car and opened his
shirt to check him for wounds. Fortunately, Newman was wearing a
bulletproof vest. Cooley also recognized that Newman had not been shot
by a hunting rifle, but rather had been hit with the small pellets of a
shotgun.

Being conscious and able to move, Newman decided to drive
himself to the main road to meet the ambulance. While leaving the field,
Newman encountered Trooper Buddy Carey and explained to him the
situation. Behind Carey, Newman passed two other officers, one of which
decided to accompany Newman to the ambulance and subsequent
hospital.

Several officers responded to the call of the shooting. Sgt.
Hagedorn had a thermal imaging device in his car and scanned the
woods until he located Greg. Jeff Link informed Hagedorn that Greg
could not speak. Hagedorn then instructed Greg to shake a nearby bush
if he could hear and understand the police. Greg complied with the
instructions and voluntarily relinquished himself and cooperated fully
with the officers. (TE 596-597). Hagedorn then drove Cooley's car into the
woods where Greg was located, handcuffed Greg, searched his person,
recovered Greg's unloaded shotgun, and called for an ambulance. (TE
409, 411. 229).

Officers at the scene also searched Greg's truck. They recovered

several loose shotgun shells commonly used to hunt rabbit and a




hunting knife from the trucks interior. These shells were similar to t'he
shells recovered from Greg's person. The police also found Greg's beagle
pup in a kennel in the back of the truck. The police also noted the
presence of two unopened beer cans in the truck floorboard.

Greg Link was indicted by the Grant County grand jury and
charged with first-degree assault. (TR 1). Prior to trial, the
Commonwealth filed notice pursuant to KRE 404(b) to provide evidence
of prior bad acts by Greg Link. The Commonwealth planned to show that
at the time of the shooting Greg was a depressed man who was a fugitive
from the police and who attempted to commit suicide by engaging in a
gunfight with known officers. This theory was based upon two brief
incidents that had occurred on the evening before the shootings. The first
incident involved an altercation with the owner of the Silver Bullet Bar in
Harrison County Kentucky around 8:30 p.m. on April 4, 2001. The
second incident involved a conversation between Greg and his brother
Tim Link near midnight on the same evening.

The shootiﬁg occurred in Grant County at 3:30 a.m. on the
mornfng of April 5, 2001. However, no one present at Jeff Link's Grant
County farm, neither the Grant county sheriff deputies nor Jeff , had any
knowledge that the Harrison County police or KSP had been looking for
Greg the night before. Similarly, while Greg suspected that the bar owner

would file a complaint against him the next day, he had no knowledge

that police had been looking for him earlier that night. Greg had not been




































































































