


INTRODUCTION

On January 9, 2004 the Kentucky Court of Appeals, Case No. 2001 -CAj
002653- MR, reversed the conviction of Gregory A. Link, holding that the trial court
erred in failing to give an extreme emotional disturbance instruction. The
Commonwealth filed a Motion for Discretionary Review, Case No. 2004-SC-000216-
DG on the issue of failure to given the extreme emotional disturbance instruction.

On January 12, 2005 this Court granted review. Link then filed a Cross
Motion for Review asking this Court to consider review of the four evidentiary issues
decided by the Court of Appeals against Link:

(1) - whether the Court of Appeals was in error in holding that evidence
of prior bad acts of Link occurring earlier on the night Link shot the officer were
admissible under KRE 404(b)(2);

(2) - whether the Court of Appeals was in error in concluding that
hearsay statements made by an anonymous caller regarding Link’s mental state and
physical condition were not hearsay because they were offered not for the truth of the
matter asserted, but to explain why Link’s brother began looking for him on the night of
the shooting;

(3) whether the Court of Appeals was in error in finding no abuse of

discretion by the trial court in denying Link’s request for the jurors to visit the crime

scene; and




(4) - whether the Court of Appeals was in error in finding that the trial
court properly permitted the jury to see photographs of the officer shot by Link when
Link did not contest the fact that he had shot the officer

On April 13, 2005 this Court granted the cross-motion for review, Case
No. 2005-SC-0231-0068-DG, and consolidated the case with 2004-SC-000216-DG.

The facts are set forth in the Commonwealth’s brief filed on May 25,
2005, and will be supplemented as required in the argument sections of this Reply/

" Response brief.

RECORD CITATIONS AND ABBREVIATIONS
The record on appeal consists of six (6) volumes of trial records, hereafter
referred to as TR 1-6, followed by volume and page number, five (5) volumes of
transcripts of evidence, hereafter referred to as TE 1-5, followed by volume and page
number, and one (1) volume of transcript of deposition of Dr. Richard Hoblitzell,
hereafter referred to a TED, followed by page number, along with videotapes index of
the deposition. Any citatioh to the appendix of this brief will be referenced hereinafter

as “A, followed by page number.
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PURPOSE OF REPLY/RESPONSE BRIEF

The purpose of this reply brief is to reply/respond to the arguments raised

in Appellee/Cross Appellant’s brief.

ARGUMENT
I.

THE COURT OF APPEALS ERRED IN
HOLDING THAT LINK WAS ENTITLED

TO AN INSTRUCTION ON EXTREME
EMOTIONAL DISTURBANCE. THERE WAS
NO EVIDENCE TO DEMONSTRATE THAT
LINK WAS OPERATING UNDER EXTREME
EMOTIONAL DISTURBANCE WHEN HE
SHOT DEPUTY NEWMAN.

In response to thé Commonwealth’s Argument I, at page 8 of his brief the
Appellee/ Cross Appellant seems to argue that “the cumulative impact of a series of
unrelated events”supports his argument that there was a “triggering event” as the time of
Link’s wanton shooting of Deputy Newman. Appellant’s Brief, p. 8. However, he does
not negate the fact that these isolated events, arguably interrupted by time, do not
demonstrate that a “triggering event” existed at the time of the shooting of Deputy
Newman. The fact remains that the triggering event must trigger an explosion of
violence that is sudden and uninterrupted, which exists at the time of the offense.

Nor does the response of Link negate the fact that KRS 507.020(1)(a)

has been interpreted to mean that merely being uneasy or upset as Link concedes he was,




is not sufficient to warrant an instruction on extreme emotional disturbance. Sanders v.
Commonwealth, 801 S.W.2d 665 (Ky. 1990). That statutory provision requires that
there must be a reasonable explanation or excuse for the conduct, which is to be
determined from the viewpoint of a person in the defendant’s situation , under the
circumstances as the defendant believed them to be, at the time of the conduct. As
previously set forth the evidence presented does not indicate that Link was in any
manner enraged, inflamed, or disturbed so as to overcome his judgment at the time of the
shooting.

The Court of Appeals incorrectly considered the interrupted events of the
Link as providing a triggering event at the time of the shooting of Deputy Newman.
While Link correctly states that a defendant is entitled to an instruction on every state of
the case supported by the evidence, in this case the evidence did not support an

instruction on extreme emotional disturbance at the time of the shooting, and the Court

of Appeals erred in holding that it did.




II.

THE COURT OF APPEALS ERRED IN NOT
HOLDING THAT ERROR IF ANY WAS
HARMLESS, AS THE JURY FOUND LINK
GUILTY OF WANTON NOT INTENTIONAL
CONDUCT, AND THE MITIGATION OF
EXTREME EMOTIONAL DISTURBANCE

IS NOT AVAILABLE FOR WANTON CONDUCT.

In response to the Commonwealth’s Argument II, at page 13 of his brief,
the Appellee/ Cross Appellant argues that the failure to give the EED instruction was
not a harmless error. However, he does not negate the fact that the isolated facts,
arguably interrupted by time, do not demonstrate that he was entitled to an instruction, or
that error if any was harmless beyond a reasonable doubt. Nor does he demonstrate that
the wanton verdict does not render the error, if at all , harmless.

The majority of Link’s argument is premised on Apprendi v. New

Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), and his claim that the
Commonwealth bore the burden of proving, as an element of assault, the absence of
extreme emotional disturbance (EED). The provisions of KRS 508.040 specifically
provide that EED is a defense, a mitigator, and not an element of the assault statute.
While Haight v. Commonwealth, 938 S.W.2d 243 (Ky. 1996 ) may have provided that the
murder statute may in fact make EED a negative element, that is not so in the assault

statute where it is clearly a defense. The burden of proving a defense is bore by the

defendant, not the Commonwealth, and in this case sufficient evidence was not




presented to warrant an instruction. Wellman v. Commonwealth, 694 S.W.2d 696 (Ky.

1985); Derossett v. Commonwealth, 867 S.W.2d 195 (Ky. 1993); Soto v.

Commonwealth, 139 S.W.2d 827 (Ky. 2004).

Link argues that the similarities between first degree wanton assault, and
assault under EED supports }ﬁs argument that he was entitled to an EED instruction.
However, the same lack of proof which supported the trial court’s denial of an EED
instruction, flaws that argument. There was no proof that Link was acting with a
“temporary state of mind so enraged, inflamed or disturbed as to overcome” his
judgment at the time he shot Deputy Newman. On page 16 of his brief Link seems to
concede this fact when he notes that the jury mitigated Link’s mental state from
intentional conduct to something else. That is exactly what the jury did, followed
the instructions, and determined that the conduct was wanton versus intentional, nothing
more, and EED does not apply to wanton conduct.

Link does not contest that the jury found him guilty of
wanton assault as defined in KRS 508.010(1)(b), not intentional assault. Nor does he
argue that EED “has no carry-over application from (intentional conduct) to one’s wanton
behavior in creating a grave risk of death.” Todd v. Commonwealth, 716 S.W.2d 242,
246 (Ky. 1986). Accordingly, even if the trial court had instructed the jury as to EED,
the jury could not have returned a verdict under that instruction because it, as the trier-of-

fact, ultimately reached the mutually-exclusive determination that Link shot the officer

unintentionally. As the jury rejected the intentional assault alternative, it could not have




found Link guilty of the intentional lesser-included offense of Assault under extreme

emotional disturbance. Accordingly, because EED instructions would not have affected

the jury’s verdict, the failure to give the EED instruction was harmless error.




RESPONSE IN CASE NO. 2005-SC-00068-MR
II1.

THE COURT OF APPEALS CORRECTLY DECIDED
THAT THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN ADMITTING KRE 404(b) EVIDENCE.

In his cross appeal Link argues on page 23 of his brief that the Court of
Appeals erred in holding that the trial court did not abuse its discretion in admitting
KRE 404(b) evidence of incidents that occurred prior to the shooting of Deputy
Newman.

In the Court of Appeals Link argued that the trial court erred in allowing
the introduction of the testimony of Silver Bullet Bar owner Doug West (TE 1, 108), and
Trooper Mark Posey, who investigated the bar incident, and threat with a firearm which
followed, (TE 1, 134), since the evidence was not used for a valid KRE 404(b) purpose.
This claim is not supported by the record. Further, it is questionable if the issue is in fact
preserved for review, as the cite indicating preservation, (TE, 139), relates to only one
question asked of Trooper Poséy on direct, which was not renewed.

To the extent that the issue is preserved, on appellate review, the
applicable standard for review of Link’s claim is whether or not the trial court
committed an abuse of discretion. Parker v. Commonwealth, 952 S.W.2d 209

(Ky. 1997). The evidence in question all directly related to appellant’s continuous

course of conduct leading up to the shooting of Deputy Keith Newman. Therefore, the




trial court properly exercised its discretion in allowing the evidence pursuant to KRE
404(b).

KRE 404(b) provides for the admission of other wrongs, and states in
pertinent part:

(b) Other crimes, wrongs or acts. Evidence of other crimes,

wrongs or acts is not admissible to prove the character of a

person in order to show action in conformity therewith. It

may, however, be admissible:

(1) If offered for some other purpose, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident: or

(2) If so inextricably intertwined with other evidence essential to

the case that separation of the two (2) could not be accomplished

without serious adverse effect on the offering party.

Review of the facts of this case indicate that the evidence, to the extent that it was
properly objected to by Link, satisfied not only one, but both the criteria set forth in
KRE 404.

The Commonwealth gave KRE 404(c) notice of its intent to present
evidence of prior bad acts, crimes or wrongs of Link. (TR II, 280). No response was
filed by appellant.  On October 30, 2001, the trial court issued an Order, allowing the
Commonwealth to present evidence regarding: (1) incident involving defendant at the

Silver Bullet Bar on the evening of April 4, 2001; (2) incident involving defendant at or

around Ivey’s Bar on the evening of April 4, 2001 and (3) statements made by defendant

to Tim Link on the evening of April 4, 2001. (TE 1V, 802).




In granting the Commonwealth’s motion the trial judge balanced the
probative value of the evidence against its prejudicial effect, and the ruling of the trial
judge will not be disturbed absent a showing of an abuse of discretion. Eldred v.
Commonwealth, 906 S.W.2d 694 (Ky. 1994); Whitaker v. Commonwealth, 895
S.W.2d 953 (Ky. 1996); Simpson v. Commonwealth, 889 S.W.2d 781 (Ky. 1994); Rake
v. Commonwealth, 450 S.W.2d 527 (Ky. App. 1970). The trial judge concluded that the
evidence was more probative than prejudicial, and Link has offered no reason of
substance that would lead oné to to believe that the trial judge abused his discretion in
allowing the evidence in. Link testified, and placed his position before the jury. The
witnesses were all subject to cross-examination. The foregoing acts were admissible
under KRE 404(b)(1) because they showed “motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.” They likewise were
admissible under subsection (2) of the rule because they were “inextricably intertwined”.
The Commonwealth needed only to satisfy one subsection or the other. The
Commonwealth satisfied both. The evidence admitted in the case at bar could not be
separated without causing serious adverse effect on the Commonwealth. It was
necessary and appropriate that the jury learn of all the events bearing on the tragedy,
giving them a complete picture of the evidence which occurred earlier, and what occurred
at the time Link shot Deputy Newman. The probative value of such evidence clearly

outweighed any prejudicial effect on appellant, who was in fact allowed to place his

position before the jury by testimony and cross-examination.. The trial court properly




allowed the introduction of such evidence, as it was inextricably intertwined.

Furthermore, regarding the need to present the full story to the jury,
"[Whhere evidence is admissible to provide this 'full presentation' of the offense '[t]here is
no reason to fragmentize the event under inquiry' by suppressing parts of the 'res gestae'."
- United States v. Masters, 622 F.2d 83, 86 (4th Cir. 1980). As further pointed out in
Lawson, The Kentucky Evidence Law Handbook, Sec. 2.25(II) (3d ed. 1993), the case
law from which the language utilized in KRE 404(b)(2) is extracted, suggests "that the
rule is intended to be flexible enough to permit the prosecution to present a complete,
unfragmented, unartificial picture of the crime committed by the defendant, including
necessary context, background and perspective." See also, Stanford v. Commonwealth,
793 S.W.2d 112 (Ky. 1990), citing both Lawson and Smith v. Commonwealth, 366
S.W.2d 902 (Ky. 1962), in which it’was stated:

.. [TThe rule [is] that all evidence which is pertinent to the issue
and tends to prove the crime charged against the accused is
admissible, although it may also prove or tend to prove the

commission of other crimes by him or to establish collateral facts.

Norton v. Commonwealth, 890 S.W.2d 632, 638(Ky. App. 1994), quoting, Smith, 366

S.W.2d at 906. The Commonwealth had the right to present the whole picture to the jury,
and did so.

The Court of Appeals in reviewing this claim correctly found there was

no abuse of discretion by the trial court.




IV.

THE COURT OF APPEALS CORRECTLY DECIDED
THAT THE TRIAL COURT DID NOT ERR IN
ADMITTING THE TESTIMONY OF TIM LINK.

In his cross appeal Link argues on page 25 of his brief that the Court of
Appeals erred in holding that the trial court did not abuse its discretion in permitting
Tim Link to testify to hearsay statements made by an anonymous caller regarding Link’s

mental state and physical condition.

In the Court of Appeals the Appellant argued that the trial court erred in

allowing his brother, Tim Link to testify to statements appellant, and an anonymous caller
made, as they were hearsay. Appellant objected to Tim Link’s telephone conversation
with the unknown subject speaking for appellant. The objection was overruled after the
Commonwealth responded that it was offered not for the truthfulness of what was said,
but for the actions Tim Link took thereafter, looking for appellant. A second objection
was made thereafter, which was also overruled. (TR 1, 148, 149)l. The record does not
support appellant’s argument that the testimony was inadmissible hearsay.

Initially it is noted that the record reflects that Tim Link, brother of
Gregory A. Link, testified that he received a call from an unknown subject, relaying a
message from appellant. (TE 1, 147). The testimony was admitted as KRE 404(b)
evidence. Tim then departed to look for his brother, located his brother, and spoke

with him face to face in Link’s truck. (TE 2, 154). It was during this meeting in the
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