


INTRODUCTION

Following a trial in Grant Circuit Court on charges of Assault in the First
Degree, in the shooting of Grant County Deputy Sheriff Keith Newman, Link was found
guilty under instruction 1(b)(2), charging that he wantonly engaged in conduct causing
the injury, and sentenced to eighteen (18) years. On direct appeal the Court of Appeals
reversed the conviction on the grounds that the trial court erred in failing to give the jury
an extreme emotional disturbance instruction. This case is before the Court pursuant to
the Court’s granting of the Commonwealth’s motion for discretionary review of the
January 9, 2004 decision of the Court of Appeals. The case before this Court requires
the Court to determine if the Court of Appeals erred in holding that the trial court erred

in failing to give the Jury an extreme emotional disturbance instruction.

RECORD CITATIONS AND ABBREVIATION S

The record on appeal consists of six (6) volumes of trial records,
hereafter referred to as TR 1-6, followed by volume and page number, five (5) volumes
of transcripts of evidence, hereafter referred to as TE 1-5, followed by volume and page
number, and one (1) volume of transcript of deposition of Dr. Richard Hoblitzell,
hereafter referred to a TED, followed by page number, along with videotaped index of

of the deposition. Any citation to the appendix of this brief will be referenced

hereinafter as “A, page.




STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth believes the essential facts of this case are set forth in
the record and the briefs, but should this Court determine that further clarification in this

appeal is necessary, the Commonwealth respectfully requests that this Court grant oral

argument to clarify facts and issues.
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STATEMENT OF THE CASE

The chain of events leading up to the tragic shooting of Grant County
Deputy Sheriff Keith Newman on April 5, 2001 involved actions of Gregory A. Link
(hereafter “Link™) the previous evening. These events are set forth in narrative form to
illustrate the relevance of all events.

On April 4, 2001 at approximately 7:00 p.m. Link went to the Silver
Bullet Bar in Harrison County. (TR 1, 86, 96; TE 1, 109, 127). Link reportedly
became angry over the selection process in a pool tournament, and left.  Shortly
thereafter he smashed his truck into the bar damaging the building. (Id., at 112). Bar
owner Doug West and another patron pursued Link to Ivey’s Bar, where Link reportedly
pulled a gun on West, and West retreated over the hill in fear for his life. (Id., at 113).
West reported the threat and property damage to the Kentucky State Police. (Id., at 119).
Kentucky State Police Trooper Mark Posey responded to the call at 09:20 p.m., and
conducted an investigation. As a result of his investigation Posey began searching for
Link, and indicated he had probable cause to arrest him for Wanton Endangerment
First, and Criminal Mischief First, both felonies. (TR 1, 86; TE 1, 138, 141). Posey
continued to search for Link until midnight, at which time he passed the information
on to another officer. (Id., at 143).

Following the bar incident, Tim Link, brother of Gregory, received a

telephone call. The caller indicated that Gregory had gotten into trouble at a bar, and

was depressed, and wanting to commit suicide. (TR 1, 81; TE 1, 147,150). Tim Link




did not know the caller’s name, but indicated that Gregory was with the caller, and was
writing down what the caller was to say. The reason for the writing was that Gregory
had throat cancer, underwent a tracheotomy, and could not speak in a normal fashion.
(TEL, 54). At approximately 9:30 p.m., following the telephone conversation, Tim
Link went searching for Gregory. (Id., at 151). After locating Gregory, Tim Link was
told by Gregory that he got in some trouble, and just wanted to die. Further, Gregory
reportedly told Tim Link that he would make somebody shoot him, and referred to the
cops specifically. (Id., at 157). Tim Link tried to get Gregory to come home with him,
but Gregory refused, took off in his truck, and after a short pursuit, Tim Link lost sight
of Gregory’s vehicle. Tim Link stated he drove around looking for Gregory, but could
not locate him. (Id., at 159).

On April 5, 2001, at 03:15 a.m., Grant County Sheriff’s Deputy Walter
Cooley, and Deputy Keith Newman, were dispatched to the Jeff Link residence at 8020
Stewartsville Road, to investigate vehicles on the property that did not belong there. (TE
2,177, TE 3,327). The officers noted it was a clear night with a full moon. (Id., at
192, 334, 467). Upon arrival at the location, the complainant, Jeff Link, a cousin of
Gregory Link, told the officers that no one was supposed to be back on his property, but
maybe it was his cousin, but nobody was supposed to be back there. (I1d., at 188, 332).
Jeff Link then got into the back of Deputy Cooley’s car, and the two officers began

driving back into the field. The officers then observed a vehicle, and a subject heading

towards the woods. (Id., at 196, 336). Jeff Link then informed Deputy Cooley that the




subject was his cousin. (TE 2, 196, TE 3, 339). Both Deputy Cooley, and Deputy
Newman had gotten out of their vehicles, and Cooley then observed that Gregory Link
had what appeared to be a rifle in his hand. Cooley yelled at Gregory to put the rifle on
the ground, but Gregory did not respond. Cooley then yelled this is Grant County
Sheriff’s Department, put the rifle on the ground. Cooley then observed Gregory pick
up the rifle, put it to his shoulder, and fire the weapon. (TE 2, 202; TE 3, 343). Cooley
then heard his partner, who had been walking towards him, scream, and obseryed him
fall to the ground. Cooley then returned fire, striking Gregory Link in the legs. (Id., at
202, 345). The shotgun blast from Gregory Link’s weapon struck Deputy Newman in
the chest, face and shoulder, (TE 3, 350; TE 4, 573), causing life threatening injuries.
(TE 3, 345, 395). Both Deputy Newman, and Gregory Link were then transferred to
hospitals for treatment of their injuries.

Following the shooting of Deputy Newman, Jeff Link’s comment was, “
can’t believe he did that”. (TE 2, 224). Other officers arrived on the scene, a search
was conducted, and Link was located in the woods with gunshot wounds to his legs,
and taken into custody. Within reach of Link’s hand where he was lying officer’s
located a .20 gauge shotgun, open as if it were going to be re-loaded. (TE 3, 412).
Although there was no hunting season open on April 5, 2001, (TE 4, 495), officers

located a large amount of ammunition in Gregory Link’s vehicle. On the seat of Link’s

vehicle were 9 shotgun shells, (TE 4, 477), 3 shells were located on the dash, (Id., at




(TE 4, 480), and 24 shells were laying loose behind the seat, (Id., at 479). Also Link had

a total of 42 live shotgun shells in his pockets. (TE 3, 421). Tim Link indicated that

although it is not uncommon for them to have ammunition in their vehicles, when he was

in the vehicle earlier with Gregory Link he observed no shells in Gregory Link’s vehicle.

(TE 2, 161).

On April 11, 2001, the Grant Circuit Court Grand J ury returned Indictment

No. 01-CR-00041, charging that:

On or about the 9th day of April, 2001, in this county and state,

the above-named defendant committed the crime of Assault in the
First Degree, a Class “B” Felony, in violation of KRS 508.010(1)(a)
and (b), and 534.030 (UOR Code No. 0131010), punishable by
imprisonment for not less than ten (10) years nor more than twenty
(20) years in the penitentiary and a fine of not less than one thousand
dollars ($1,000.00) nor more than ten thousand dollars ($10,000.00),
in that he intentionally caused serious physical injury to Officer
Keith Newman, a Grant County Sheriff’s Officer, by means of a
deadly weapon or dangerous instrument, namely a shotgun, or_
under circumstances manifesting extreme indifference to the value
of human life, he wantonly engaged in conduct which created a
substantial danger of death to another thereby causing serious
physical injury to Keith Newman, a Grant County Sheriff’s Officer.

(TR 1 1; A-37).

Trial on the charge commenced on October 31, 2001.  The defense case

consisted of testimony from Jeff Link, Paramedic Stephen Hearn, Trooper Buddy Carey,

and Gregory Link. (TE 4, 566, 571, 576). Link testified he went to Jeff Link’s to

fool around with his young beagle. (TE 4, 592). Link admitted he heard the officer’s

tell him to drop the rifle, heard a clicking sound, thought someone was going to mess




with him, and he fired a warning shot. (TE 4, 595). The reference to a clicking sound
appeared to imply he heard the officers cock their weapons, however, both the officers,
and firearms examiner, indicated Deputy Cooley’s weapon made no clicking sound. (TE
2,215; TE 4, 554). Link contended he did not intend to hit anyone, and could not see the
officers for the lights. (Id., at 596). Link also denied telling his brother Tim Link that
he wanted to commit suicide or that he would go fight with the cops. (Id., at 605).

The jury returned a verdict of guilty of Assault in the First Degree under
instruction number 1 B 2, wanton as opposed to intentional conduct. (TE 5, 643; TR VI,
828;A-22). The punishment was then fixed at eighteen (18) years. (Id., at 673).

Final judgment was entered on December 6,2001. (TR VI878). Notice of Appeal was
filed on December 4, 2001. (TR VI 876).

On direct appeal Link argued that irrelevant and prejudicial evidence was
admitted, hearsay testimony was allowed, the jury should have been instructed on
extreme emotional disturbance, the jury should had been allowed to visit the scene, and
prejudicial photographs were admitted.

On January 9, 2004, in a “Not to be Published” opinion, the Court of
Appeals reversed the judgment of the Grant Circuit Court, and remanded the matter for a

new trial, holding that the trial court erred in failing to give an extreme emotional

disturbance instruction. (A-1).




On January 28, 2004 the Commonwealth filed a Petition for Rehearing .
On February 25, 2004 the Court of Appeals denied the Commonwealth’s petition.
(A-19). OnMarch 15,2004 the Commonwealth sought discretionary review of the
opinion by the Court of Appeals, and on January 12, 2005, this Court granted
discretionary review of the January 9, 2004 Kentucky Court of Appeals’ opinion in
Gregory A, Link v. Commonwealth. (A-20). On April 13, 2005 this Court granted
Link’s cross-motion for review of the decision of the Court of Appeals, Case No. 2005-
SC-0068-DG, and consolidated that case with the instant case. (A-21).

Additional facts shall be developed, as needed, in the Argument section of

this brief.




ARGUMENT

I

THE COURT OF APPEALS ERRED IN HOLDING
THAT LINK WAS ENTITLED TO AN INSTRUCTION
ON EXTREME EMOTIONAL DISTURBANCE. THERE
WAS NO EVIDENCE TO DEMONSTRATE THAT LINK
WAS OPERATING UNDER EXTREME EMOTIONAL
DISTURBANCE WHEN HE SHOT DEPUTY NEWMAN.

In reversing the jury verdict of guilty on charges of Assault in the first
degree under the wanton conduct provisions of KRS 508.010(1)(b), the Court of Appeals
erroneously held there was a presence of an “extreme emotional disturbance (EED), at
the time that Link shot Deputy Newman. The Court noted that the “triggering events” of
the evening caused him to act under EED. (A-15). The Court cited the events as being
(1) - Link’s anger over being unable to enter the pool tournament at the Silver Bullet Bar,
(2) - this anger reportedly causing Link to hit the outside of the bar with his pickup
truck, (3) - which caused him to point a gun at the pursuing bar owner shortly thereafter,
(4) - which then caused Link to become depressed and reportedly tell his brother later that
he was depressed, wanted to die, and that he would force the police to shoot him if
necessary. Contrary to the Court of Appeals analysis, these isolated events, arguably
interrupted by time, and which were negated by Link’s own testimony, without any sign

of a triggering event or any uncontrollable emotional outburst at the time of the shooting

of Deputy Newman, were not sufficient to establish an entitlement to an EED instruction.




The General Assembly enacted KRS 508.040 which provides for a
mitigating degree-reducing factor in certain intentional assault cases. It provides that a
defendant may establish in mitigation of the assault charge that he acted under the
influence of extreme emotional disturbance (EED), as defined in subsection (1)) of
KRS 507.020. The cited definition in KRS 507.020(1)(a) provides in pertinent part that:

...it he acted under the influence of extreme emotional disturbance

for which there was a reasonable explanation or excuse, the

reasonableness of which is to be determined from the viewpoint of a

person in the defendant’s situation under the circumstances as the

defendant believed them to be....

In McClellan v. Commonwealth, 715 S.W.2d 476 (Ky. 1986), this Court, to avoid jury

speculation, further defined the term extreme emotional disturbance:

...Extreme emotional disturbance is a temporary state of mind

so enraged, inflamed, or disturbed as to overcome one’s judgment,
and to cause one to act uncontrollably from the impelling force of
the extreme emotional disturbance rather than from evil or malicious
purposes. It is not a mental disease in itself, and an enraged,
inflamed, or disturbed emotional state does not constitute an
extreme emotional disturbance unless there is a reasonable
explanation or excuse therefor, the reasonableness of which is to
be determined from the viewpoint of a person in the defendant’s
situation under circumstances as defendant believed them to be.
(emphasis added).

(Id., at 468). Later cases have further refined that definition. In_Foster v.
Commonwealth, 827 S.W.2d 670 (Ky. 1991), this Court held that gradual victimization
is not sufficient, unless a triggering event triggers an explosion of violence that is sudden

and uninterrupted. In Morgan v. Commonwealth, 878 S.w.2d 18 (Ky. 1994), this

Court noted that the defendant must be acting under the influence of the EED at the time




of the offense. In Baze v. Commonwealth, 965 S.W.2d 817 (Ky. 1997) it was observed

that merely because a defendant is uneasy or upset will not suffice, and mere anger or

hurt feelings will not be sufficient. Talbott v. Commonwealth, 968 S.W.2d 76 (Ky.

1998). In Springer v. Commonwealth, 998 S.W.2d 439 (Ky. 1999) this Court reviewed
its precedents, nothing that the triggering event must be sudden and uninterrupted, that
it could has festered for a time, and that the onset may be gradual, with no definite time

frame involved. Again reviewing the history of EED in Fields v. Commonwealth, 44

S.W.3d 353 (Ky. 2001), this Court referred to EED as being a temporary state of mind,
so enraged, inflamed, or disturbed, that it overcame one’s judgment, and caused the
defendant to act from the impelling force of the EED, and required an instruction if
there was a reasonable explanation or excuse for the EED, so long as the provocation

for the EED remained uninterupted. This Court in Hudson v. Commonwealth, 979

S.W.2d 106,109 (Ky. 1998), restated what it previously noted in Morgan, that in order
to warrant the EED instruction, there must be some non-speculative evidence to support
the instruction. In this case the evidence did not support the instruction.

In considering the evidence in the light most favorable to Link, it becomes
clear he was not entitled to an instruction on EED. Initially one must show that the
defendant acted under the influence of EED. KRS 507.020(1)(a). Link gave no
indication that he was acting under the influence. To the contrary, he contended that he

went to Jeff Link’s to fool around with his young beagle pup. (TE 4, 592). Link

further testified that he heard the officer’s tell him to drop the rifle, heard a clicking




sound, thought someone was going to mess with him, and he fired a warning shot. (TE
4, 595). The reference to a clicking sound appeared to imply he heard the officers cock
their weapons, however, both the officers, and firearms examiner, indicated Deputy
Cooley’s weapon made no clicking sound. (TE 2, 215; TE 4, 554). Link contended he
did not intend to hit anyone, and could not see the officers for the lights. (Id., at 596).
Link also denied telling his brother Tim Link that he wanted to commit suicide or that he
would go fight with the cops. (Id., at 605). This evidence does not indicate that Link in
any manner was enraged, inflamed, or disturbed so as to overcome his judgment, nor is
there any showing of a event that triggered an explosion of his emotions. To the
contrary, Link testified that he clearly was in control, thought someone was messing with
him, and fired what he considered to be a warning shot over their heads. The statutory
provisions of KRS 507.020(1)(a) clearly provides there must be a reasonable explanation
or excuse for the conduct, which is to be determined from the viewpoint of a person in the
defendant’s situation under the circumstances as the defendant believed them to be. The
most suited person to explain the belief and circumstances in this case was Link. He
explained there was no explosion of violence, and at the time of the shooting of Deputy
Newman, some 6-7 hours after the earlier incidents, he was not in a state of uninterupted
provocation. Any construction of the evidence to the contrary would be speculative at
best, and would not support an instruction.

In considering all this evidence the trial court correctly denied an EED

instruction. The court instructed on Assault in the first degree, Assault in the second
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