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The Foundation agrees that this Court should hear oral argument. The parties’

ability to address any questions the Court may have would be of benefit to everyone.
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COUNTERSTATEMENT OF THE CASE

The University of Louisville Foundation, Inc. (“Foundation”) does not agree with
the Newspaper’s statement of the case.

At issue in this case are the privacy interesfs of thousands of individuals who
made a donation of some amount to the Foundation. These are people who have decided
to support public higher education in Kentucky at a time when public universities can
count on state funding less and less.

Privacy has been described as the right to be left alone, free from unwarranted
publicity. Brents v. Morgan, 299 S.W.2d 967, 970 (Ky. 1927). Every person enjoys a
right of privacy, particularly with regard to his or her financial affairs.

The position espoused by the Appellant, Cape Publications, Inc. d/b/a The
Courier-Journal (“Newspaper”), squarely rejected by the unanimous Court of Appeals
panel, is that every person making a donation to the Foundation, no matfer the size of the
donation and no matter whether a specific request for anonymity accompanied the
request, abandoned his or her right of privacy and subjected himself or herself to public
scrutiny by making a donation to the Foundation. The Court of Appeals correctly
rejected the Newspaper’s position. This Court should do the same.

A. The Foundation

A brief history of the Foundation is relevant to understanding why the individuals
at issue who made donations to the Foundation reasonably had an expectation of privacy.

The Foundation was created in 1970, prior to the University of Louisville’s
becoming a part of the state higher education system. The purpose in creating the

Foundation prior to the University of Louisville’s becoming a part of the state system was




to create a private entity not subject to the political pressures and other burdens imposed

upon public universities.

In The Courier-Journal and Louisville Times Co. V. University of Louisville

Board of Trustees, 569 S.W.2d 374 (Ky. App. 1979), the Kentucky Court of Appeals

concluded that the Foundation was not a public agency subject to Kentucky’s Open
Meetings law. That conclusion was consistent with the actions taken by the Foundation’s

Board of Directors to insure that the majority of its members were not directly affiliated

with the University, but instead were required to come from the community at large.
Thus, up until the present litigation, those donating to the Foundation, including all
donors whose privacy rights are at stake in this case, reasonably believed that they were
making gifts to a private entity.

B. The Donors at Issue

At issue are the identities of over 47,000 persons who made donations to the
Foundation. Each of these persons made his or her donation to the Foundation prior to
the trial court’s declaring the Foundation to be a public agency subject to the Kentucky
Open Records Act.

The trial court dealt with these donors in two groups. The first group consisted of
persons who made donations to the Foundation without a specific request for anonymity.
That group totals in excess of 47,000. The second group consisted of persons who
accompanied their donation with a specific request that their identity and details about
their contribution remain confidential. With regard to these 62 individuals, the
Foundation provided the Newspaper’s counsel information concerning the donors,
subject to a protective order that prevented disclosure of the donor’s identities. The

parties submitted memoranda dealing with the 62 individuals to the trial court under seal.
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The Newspaper has submitted its memorandum dealing with the 62 persons to
this Court under seal. The Foundation will do likewise. Its memorandum dealing with
those 62 individuals is submitted under seal as Exhibit F to this brief.

C. This Lawsuit

The Newspaper commenced this action for declaratory relief on May 15, 2002.
Prior to filing the complaint, the Newspaper had served on the Foundation a request
pursuant to the Open Records Act. The request sought certain information from the
Foundation, principally the identity of donors who made donations in support of the
McConnell Center at the University of Louisville. The Foundation declined to produce
the requested documents because it was not a “public agency” as that term is defined in
KRS 61.870(1). While the Newspaper had the right to seek review of the denial of its
request by the Kentucky Attorney General, KRS 61.880, the Newspaper did not seek
such review for the obvious reason that prior Attorney General Opinions had sided with
the Foundation’s position. See OAG 86-76 (Open Records Act did not require disclosure
of the names of donors or potential donors to the University of Louisville); OAG 94-
ORD-67 (same result with regard to donors to foundations supporting Western Kentucky
University). Instead, the Newspaper filed suit in the Jefferson Circuit Court.

1. The Trial Court’s Opinion And Order On Whether The
Foundation Is A Public Agency

The trial court decided the issue of whether the Foundation is a public agency
subject to the Open Records Act on cross motions for summary judgment, entering its
Opinion and Order on July 19, 2002. See Appendix, Exhibit A. In that Opinion and
Order, the trial court held that, even though the Court of Appeals previously had found

that the Foundation was not a “public agency,” the Foundation was now a “public




agency” as defined in KRS 61.870(1)(g) and (j). The court so held even though the court
recognized that the Foundation “serves as an independent entity separate from the
University and was never intended to be part of state government.” Opinion and Order,
at 2.

The trial court then went further and held that the privacy exception of the Open
Records Act can never be applied to corporate donors or private foundations. While the
trial court recognized that corporate information may be confidential, the court held that
there can be no expectation of privacy or confidentiality “when a corporate or private
foundation makes a charitable donation to a public agency.” Opinion and Order, at 11.

2. The Appeal From That Opinion And Order

The Court of Appeals rendered its not-to-be-published decision in that appeal on
November 21, 2003. See Appendix, Exhibit B. In that decision, the Court of Appeals
affirmed the Jefferson Circuit Court’s conclusion that the Foundation was a public
agency. According to the Court of Appeals, the Foundation was 2 public agency subject
to the Open Records Act because the University “controls” the Foundation. See Opinion,
at 16 — 17.

However, the Court of Appeals reversed the trial court with regard to the
conclusion that the privacy exception could never be applied to corporations or other
foundations. The Court concluded that the trial court’s blanket rejection of the potential
application of the privacy exception was improper, because “there may be an expectation
of personal privacy for some corporations or private foundations."’ Opinion, at 20.

Accordingly, the Court of Appeals remanded the case back to the Jefferson Circuit Court

on that issue.
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The Foundation filed a motion for discretionary review with this Court with
regard to this Court’s affirmance of the decision that the Foundation is a public agency
subject to the Open Records Act. That motion was denied in an Order dated May 12,
2004. Since that time, the Foundation has operated as a public agency subj ect to the
Kentucky Open Records Act.

3. The Trial Court’s Subsequent Order On Donor Confidentiality

Following the declaration that the Foundation was a public agency subject to the
Open Records Act, the Newspaper moved the trial court for summary judgment, asking

the Jefferson Circuit Court to enter judgment in its favor as a matter of law on the issue of

whether the Act’s privacy exception applied to donors to the Foundation. The Jefferson

Circuit Court issued its decision in an Opinion and Order entered on September 18, 2003.

Newspaper’s favor with regard to persons who did not specifically request anonymity
with regard to their donations to the Foundation. Even though the Foundation was
believed to be a private entity at the time the donations were made, the J efferson Circuit
concluded that “individual donors who did not request anonymity have no reasonable
expectation of privacy . . . 2 Opinion and Order, at 4.

In the same Opinion and Order, the trial court concluded that the individuals who
specifically requested anonymity deserved to have those requests honored. As the

Jefferson Circuit Court recognized:

The University of Louisville as well as thousands of other
institutions similarly situated depends on having the ability
to honor requests for anonymity which may be based on
something as simple as an individual wanting to keep his or
her affairs private. Without the ability to honor such a
request, the Foundation has a legitimate fear that donations
may otherwise be lost. Anonymity can serve an important

l See Appendix, Exhibit C. The Jefferson Circuit Court entered summary judgment in the




and valid purpose, both for the individual seeking
anonymity and for the University which benefits from the
donor’s gift.

Opinion and Order, at 6.

The Jefferson Circuit Court separately considered each of the 62 individuals who
had specifically requested anonymity and concluded that the Foundation was not required
to disclose the identities of any of those individuals.

4, The Court of Appeals Opinion

On May 20, 2005, the Court of Appeals issued its Opinion, a copy of which is
attached as Exhibit D. The Court of Appeals reversed the trial court’s holding that the
Foundation should disclose the identity of any of its donors. In so holding, the Court of
Appeals recognized that the Foundation’s operations could be scrutinized without
impinging upon the privacy interests of its donors. Opinion, at 4. Acknowledging that
there might be a theoretical connection between the identity of donors and the way the
University eventually expends money, the Court of Appeals correctly perceived “a
possibly significant intrusion on the donors’ privacy should these records be held subject
to disclosure.” Id., at 5. In balancing the competing interests, the Court of Appeals
concluded that “the privacy interests of the donors to the Foundation outweigh the public
interest in disclosure . . ..” Id.

The Court of Appeals also explained why a specific request for anonymity was
not required. The right of privacy exists for all persons without the necessity of a request

that confidential information remain confidential. Thus, according to the Court of

Appeals, “unless the donor specifically waives the right to privacy, it should remain

protected whether requested or not.” 1d., at 6.




ARGUMENT

The Court of Appeals’ decision is correct. A donor’s identity is a matter of a
personal nature, and the disclosure of the identities of the Foundation’s donors would
constitute a clearly unwarranted invasion of personal privacy. In addition, the public
interest in public universities being supported by private individuals would be subserved
by not allowing supporters of public universities to remain anonymous. Accordingly, the
Court of Appeals decision should be affirmed.

A. The Court of Appeals Correctly Held That The Open Records Act’s
Privacy Exception Applies To All Of The Foundation’s Donors .

The Open Records Act’s privacy exception reflects a public interest in privacy.

Kentucky Board of Examiners V. Courier-Journal and Louisville Times Co., 826 S.W.2d

324, 327 (Ky. 1992). Indeed, a right to privacy has been recognized in Kentucky since as

early as 1909, Board of Education v. Lexington-Fayette County Human Rights

Commission, 625 S.W.2d 109, 110 (Ky. App. 1981), and perhaps as early as 1867.

Trammell v. Citizens News Co., 148 S.W.2d 708, 709 (Ky. 1941).

The Open Records Act’s privacy exception is found in KRS 61.87 8(1)(a). It
provides:

The following public records are excluded from the
application of KRS 61.870 to 61 .884 and shall be subject to
inspection only upon order of a court of competent
jurisdiction . . . :

(a) Public records containing information of a personal
nature where the public disclosure thereof would constitute
a clearly unwarranted invasion of personal privacy;

KRS 61.878(1)(a).




According to this Court, a plain reading of that subsection “reveals an
unequivocal legislative intention that certain records, albeit they are ‘public,” are not
subject to inspection, because disclosure would constitute a clearly unwarranted invasion

of personal privacy.” Kentucky Board of Examiners, supra, 826 S.W.2d at 327. Put

another way, “with respect to certain records, the General Assembly has determined that
the public’s right to know is subservient to statutory rights of personal privacy and the

need for governmental confidentiality.” Beckham v. Board of Education, 873 S.W.2d

575, 578 (Ky. 1994).

This right of privacy recognized by the Open Records Act is of sufficient
importance to overcome the disclosure bias of the Act. Id. In fact, the Court of Appeals
has recognized that it does not “subscribe to the tilting towards disclosure doctrine but
rather appl[ies] the test of balancing the interests of the parties as well as those of the

public measured by the standard of a reasonable man.” Board of Education v. Lexington-

Fayette County Human Rights Commission, 625 S.W.2d 109, 111 (Ky. App. 1981). See

also Kestenbaum v. Michigan State University, 327 N.W.2d 783, 785 (Mich. 1982) (“It is

logically persuasive that the public policy implicit in the exemptions only can be served if
nondisclosure prevails in those situations . . . .”).
A two-part test has been developed for determining whether the privacy exception

should be applied in a particular situation. See Kentucky Board of Examiners, supra, 826

S.W.2d at 326. First, a court has to determine whether the information at issue is of a
personal nature. Second, the Court is to determine whether the public disclosure of the
information would constitute a clearly unwarranted invasion of personal privacy.

Because a donor’s identity is of a personal nature and its public disclosure would























































