


INTRODUCTION

This is an Open Records Act case in which Cape Publications, Inc. d/b/a the
Courier-Journal ("the Courier-Journal") appeals from an opinion of the Court of Appeals
that held that the University of Louisville Foundation, Inc. ("Foundation") may, in all
cases, withhold information relating to transfers of funds from individuals to the
Foundation because the disclosure of such information would constitute a clearly

unwarranted invasion of personal privacy.

STATEMENT CONCERNING ORAL ARGUMENT

Because of the public importance and complexity of the issues addressed in this
appeal, Appellant believes that oral argument would be beneficial to the Court. The

opportunity to address the Court's particular questions or concerns would be in

furtherance of justice.
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STATEMENT OF THE CASE

L PROCEDURAL HISTORY.

A. The Open Records Request and the Lawsuit.

On April 23, 2001, Keith L. Runyon, Opinion Editor for the Courier-Journal,
made an open records request of the Foundation for certain donor identities and amounts
of donations to the University of Louisville ("University"). (See Compl., TR 1-4.) The
Foundation rejected the request claiming that it is a private corporation not subject to
Kentucky's Open Records Act and, in the alternative, claiming that disclosure of the
records would constitute a clearly unwarranted invasion of personal privacy. (Id.) On
May 15, 2001, the Courier-Journal filed this lawsuit in the J efferson Circuit Court
pursuant to KRS 61.882. (Id.)

After engaging in discovery, the parties submitted cross motions for
summary judgment. The Circuit Court granted summary judgment in two separate orders,
the first dealing primarily with whether the Foundation is a public agency and the second
dealing with the application of the Open Records Act's personal privacy exemption, KRS
61.878(1)(a), to Foundation records concerning donations by individuals.

B. The Public Agency Question.

In its first summary judgment entered on July 19, 2002, the Jefferson Circuit
Court held that the Foundation is a public agency as that term is defined in KRS 61.870
and that records relating to corporate and private foundation donors and previously
publicized individual donors, are not exempt under the personal privacy exemption. (See

Opinion & Order, TR 855-867.)




The Foundation appealed that decision. In an opinion dated November 21, 2003,
the Court of Appeals found that the Foundation and the University act as one and the
same and therefore affirmed the judgment of the Circuit Court that the Foundation is a
public agency.! The Court of Appeals remanded the personal privacy exemption issue
related to corporate and foundation donations to the Circuit Court for a more fact-specific
inquiry as to the circumstances of particular donations. (Id.) The Foundation moved for
discretionary review before this Court, and the motion was denied. (See Order Denying

Discretionary Review in Case No. 2003-SC-1034-D.)

C. The Personal Privacy Exemption Question and the Court of Appeals
Opinion at Issue in this Appeal.

While the public agency question was pending in the appellate courts, the parties
continued to litigate the issue of whether records containing the identities of previously
unpublicized individual donors had been properly withheld under the personal privacy
exemption. Upon the Courier-Journal’s motion for summary judgment on this issue, the
Circuit Court ruled that the identities of 62 individual donors who specifically requested
anonymity are protected by the personal privacy exemption, while the identities of
approximately 47,000 individual donors who did not request anonymity are not.

The parties both appealed this judgment to the Court of Appeals, and in an
opinion dated May 20, 2005, the Court of Appeals held that all records containing
individual donor information are protected by the personal privacy exemption. The Court
of Appeals held that donors' privacy interests outweigh the public interest in disclosure,

regardless of whether the donors requested anonymity and regardless of any other

A copy of the Court of Appeals November 21, 2003 Opinion is attached hereto as
Appendix C.




circumstances surrounding the donation. (May 20, 2005 Op., p.5.) The Court of Appeals
reasoned that disclosure of donor information would reveal little or nothing about the
operations of the Foundation and the University but would reveal much about the
individual donors, “inviting unwanted attention and unwarranted intrusion.” (Id. at p4.)
On the other hand, the Court of Appeals reasoned that the Courier-Journal’s interest in
the records is but “mere curiosity” and that the public interest is but “a notch above” de
minimis. (Id. at 5.)

The Courier-Journal sought this Court's discretionary review, which was granted
in an order dated December 14, 2005.

II. THE UNIVERSITY AND ITS FOUNDATION.

The University of Louisville ("University") is an institution of the Commonwealth
of Kentucky. See, e.g., KRS 164.810, et seq. The University is governed by a Board of
Trustees ("Board"), the membership of which is determined by a statute that calls for
most of the Board to be appointed by the governor. KRS 164.821. In adopting the
University as an arm of the Commonwealth, the General Assembly charged the Board
with a number of duties and powers. The Board has the power of eminent domain and
the authority to buy and sell University property in the name of the Commonwealth. See
KRS 164.410; KRS 164.830(2). The Board is also charged with the "[r]eceipt, retention,
and administration, on behalf of the university, subject to the conditions attached, [of] all
revenues accruing from endowments, appropriations, allotments, grants or bequests, and
all types of property." KRS 164.830(1)(d). The General Assembly has specifically

recognized that support of the University is a public purpose, appropriate for the

expenditure of the Commonwealth's funds. KRS 164.026(1).




The Board has largely delegated its statutory functions related to the receipt,
retention and administration of University funds to the Foundation. The Foundation
solicits, receives and spends money and other assets on behalf of the University. The
Financial Statements for the Year Ended June 30, 2000 reveal that the Foundation held
University funds valued at more than half a billion dollars at that time. (See Foundation's

1999-2000 Financial Statement, TR 434-448.)

III. THE UNIVERSITY AND FOUNDATION ROUTINELY PUBLICIZE
INDIVIDUAL DONOR INFORMATION.

Part of the funding for the University and the Foundation derives from transfers
from individuals. The University and the Foundation routinely publish lists of donors as
a way to publicly recognize and encourage donations.

For example, the Foundation has produced a directory entitled, "University of
Louisville Society" which publicizes the identities of individuals who have given money
to the University, along with the amounts.> "The first section of the directory lists the
members of the U of L Society whose cumulative giving and pledge commitments total
$50,000 or more. The second part of the directory recognizes the 1798 Society donors
who made a contribution or pledge commitment of $1,000 or more." (Id. at TR 463.) The
directory states "The U of L Society, established in 1989, formally recognizes our most
generous benefactors. U of L Society members distinguish themselves as leaders among
the University community." (/d. at TR 464.)

The University bestows particular benefits and privileges upon members of the

elite U of L Society:

This pamphlet was attached as Exhibit 6 to The Courier-Journal's first motion for
summary judgment and is contained in the original record at TR 459-518.




Members of the U of L Society are accorded privileges honoring
the significant role they play in advancing U of L's goals.

Membership provides opportunities for contacts among the
members of the organization. Frequently, they are invited to represent the
University on special occasions on and off campus. They gather each year
at the U of L Society dinner. At this annual event, new members, and those
members who advance new giving levels, are recognized publicly with a
gift to commemorate the occasion.

As valued members of the University of Louisville community, U
of L Society members receive special recognition on campus and their
names are displayed prominently on the U of L Society Wall of Honor
located in the Alumni Center.

({d. at TR 464) (emphasis added).

Similarly, the University and the Foundation conduct an annual fundraising
campaign in which individuals are encouraged to become a member of various "Annual
Fund Giving Clubs" which qualify the individuals for "special recognition and
distinction." (See Annual Fund form?, attached hereto at Appendix E.)

IV.  THE 62 REQUESTS FOR SECRECY.

At issue in this lawsuit are records relating to approximately 47,000 individuals
who transferred funds to the Foundation or the University. Only 62 of those individuals
(approximately one tenth of one percent) requested that the Foundation and the
University not disclose their identities. For convenience, these 62 individuals have
sometimes been referred to throughout this case as the "anonymous donors." However,
this is something of a misnomer. The identity of a truly anonymous donor would not be

known. Here, it is undisputed that the Foundation and the University know the identities

3

This form was attached as Exhibit 11 to the Courier-Journal's first motion for summary
judgment and is contained in the original record at TR 531.




of each of the 62 individuals and are simply withholding that information from the public
because the individuals have requested secrecy.

Under the Circuit Court's protective order, the Foundation disclosed to the
Courier-Journal's counsel the names of the 62 individuals and their requests for secrecy.
The Foundation failed to produce any evidence of a request for secrecy for five of the
individuals. Pursuant to the protective order, the Courier-Journal filed a sealed
memorandum to the Circuit Court with specific arguments relating to the 62 individual
donors and with accompanying exhibits supporting its arguments. This memorandum,
along with its supporting exhibits, is contained in the record on appeal in sealed
envelopes and, for the Court's convenience, is also submitted herewith under seal in a
separate volume as Appendix F. Because the identities of the individuals are currently
sealed, they are addressed only in generalities in this brief,

A. Individuals Were Previously Publicized.

At least nine of those 62 individuals had already been publicized as University
donors in publications similar to the University of Louisville Society and the 1798 Society.
{d.)

B. Individuals Requested and Received Benefits from the University and
Foundation in Exchange for their "Donations."

Although the terms "donor" and "donation" have been used throughout this case,
the record makes clear that money given to the University and the Foundation is often not
a purely munificent gift with no strings attached. As described in the University of
Louisville Society publications, supra, "gifts" are often in exchange for various benefits.
This is no less true for individuals simply because they requested that their identities

remain secret.



For example, at least 32 of the 62 individuals who requested secrecy specifically
demanded consideration for their "donations" in the form of basketball tickets, invitations
to social functions, matching funds from the University, or promises by the University to
use the funds for a particular purpose. (d)

C. Individuals Depend Upon the University for their Livelihoods.

Similarly, the record demonstrates that approximately 20 of the 62 anonymous
donors were themselves University employees who depend upon the University for, for
example, their vemployment status, compensation, research grants, tenure status, and
course assignments. (/d.) Many others of the 62 individual donors either do business
with the University or are otherwise in a position to do business with the University. (Id.)

ARGUMENT

The Court of Appeals opinion should be reversed. The Court of Appeals’
interpretation and application of the personal privacy exemption was erroneous for
several reasons. The Court of Appeals completely discounted the significant public
interest in the University's funding and its inevitable effect upon the University's

operations. As the Ohio Supreme Court put it,

There is, moreover, significant public interest in knowing

from whom donations come and how that relates to where

the university, as a public institution, chooses to spend its

money. Nondisclosure by the Foundation would obscure

the sometimes significant link between a gift and its

eventual use.
State ex. rel. Toledo Blade Co. v. University of Toledo Foundation, 602 N.E.2d 1159,
1163 (Oh. 1992).

In addition, despite the fact that all the evidence in the record supports the

commonsense notion that the significant public interest in University funding outweighs















































































